Chapter 2

The Regulatory Environment
Chapter Summary and Learning Objectives

The purpose of this chapter is to focus on the key elements of selected federal and state regulations and their implications for M&A.  This chapter emphasizes the pre-notification and disclosure requirements of current legislation and how the primary securities law and antitrust enforcement agencies make decisions. The chapter also provides an overview of the maze of environmental, labor, and benefit laws affecting mergers and acquisitions.

Chapter 2 Learning Objectives: Providing students with an understanding of 

1. The key elements of federal securities laws;

2. Regulations governing tender offers;

3. Antitrust laws;

4. Antitrust regulatory procedures and guidelines;

5. State regulations affecting mergers and acquisitions;

6. Regulated industries and the implications for mergers and acquisitions;

7. Environmental and labor laws affecting mergers and acquisitions; and

8. Benefit plan liabilities and their impact on mergers and acquisitions.

9. Other important Federal legislation impacting M&A

Learning Objective 1: Understanding the key elements of federal securities laws

· Securities Act of 1933 

--Prevents the public offering of securities without a registration statement

--Defines minimum data requirements and non-compliance penalties

· Securities Exchange Act of 1934

--Creates Securities and Exchange Commission, which is empowered to revoke 

   registration of a security if issuer is in violation of any provision of the 1934 Act

      --Section 13 defines content and frequency of periodic reports 

--Section 14 defines disclosure requirements for proxy solicitations

· Sarbanes-Oxley Act of 2002

--Reforms regulations governing financial disclosure, governance, auditing standards, analyst reports and insider trading

Learning Objective 2: Understanding regulations governing tender offers

· Williams Act consists of a series of amendments to the 1934 Securities Act and governs tender offers

--Section 13(d) defines disclosure requirements and requires the filing of a Schedule 

   13D whenever any person or entity acquires 5% or more of the stock of a public 

    corporation within ten days of that percentage having been reached.

--Section 14(d) applies to public tender offers of any size only and defines the 

   obligations of the acquirer, the target firm, and shareholder rights.

Learning Objective 3: Understanding antitrust laws

· Antitrust laws prevent individual corporations from assuming too much market power such that they could limit output and raise prices without regard for competitor reaction.

· Sherman Act establishes criminal penalties for behaviors that unreasonably limit competition

--Section 1 makes mergers creating monopolies or “unreasonable” market control 

    illegal

--Applies to firms already dominant in their served markets to prevent them from 

   “unfairly” restraining trade

· Clayton Act created the FTC and established civil penalties for behaviors illegally restraining trade

· Hart-Scott-Rodino Antitrust Improvements Act requires a waiting period before a transaction can be completed and establishes regulatory data submission requirements

--Title I defines what filing requirements
--Title II defines who must file and when

--Title III enables state attorneys general to file triple damage suits on behalf of 

    injured parties

Learning Objective 4: Understanding antitrust regulatory procedures and guidelines

· Current procedures for reviewing possible antitrust violations require a multi-step procedure:

--Defining and measuring the market and level of concentration

--Determining potential adverse effects of mergers

--Evaluating possible entry barriers 

--Assessing likelihood of potential efficiencies resulting from proposed business 

   combinations 

· Horizontal merger more frequently reviewed than vertical or conglomerate mergers and alliances.

Learning Objective 5: Understanding state regulations affecting mergers and acquisitions

· State anti-takeover laws frequently contain the following:

--Fair price provisions requiring that all target shareholders of a successful tender 

   offer receive the same price as those tendering their shares.

--Business combination provisions ruling out the sale of the target’s assets for a 

   specific time period

--Cash-out provisions requiring bidders whose purchases exceed a stipulated amount 

   to buy the remainder of the target stock on the same terms granted those 

   shareholders whose stock was purchased at an earlier date

--Share control provisions require that bidders obtain prior approval from 

   stockholders holding large blocks of target stock, once the bidder’s purchase of 

   stock exceed some threshold level

· State antitrust laws are very similar to federal laws. States also have the right to block mergers they believe are anticompetitive even if the DoJ or FTC does not challenge them

Learning Objective 6: Understanding regulated industries and their implications for mergers and acquisitions.

· Banking

· Communications

· Railroads

· Defense

· Insurance

· Public Utilities

· Airlines

Learning Objective 7: Understanding environmental and labor laws affecting mergers and acquisitions

· Environmental

--Clean Water Act 

--Toxic Substance Control Act 

--Resource Conservation and Control Act 

--Comprehensive Environmental Response, Compensation, and Liability Act 

--Emergency Planning and Community Right to Know Act 

· Labor

--Medical Leave Act 

--Americans with Disabilities Act

--Worker Adjustment and Retraining Notification Act

Learning Objective 8: Understanding benefit plan liabilities and their impact on mergers and acquisitions

· Employee Retirement Income and Security Act 

· Multi-employer Pension Plan Amendments Act

· Retirement Equity Act

· Single Employer Pension Plan Amendments Act

· Tax Reform Act of 1986

· Omnibus Budget Reconciliation Acts of 1987, 1989, 1990, and 1993.

· Unemployment Compensation Act 

· Retirement Protection Act
Learning Objective 9: Other important legislation impacting M&A

· Dodd-Frank Wall Street Reform and Consumer Protection Act

--Reforms executive compensation; introduces new hedge/private equity fund registration requirements; increases Federal Reserve and SEC regulatory authority; gives government authority to liquidate systemically risky firms; and enables government regulation of consumer financial products
· Exon-Florio Amendment to the Defense Protection Act of 1950

-- Establishes authority to review the impact of foreign direct investment (including M&As) on national security
· U.S. Foreign Corrupt Practices Act
-- Prohibits payments to foreign government officials in exchange for obtaining new business or retaining existing contracts
·  Regulation FD (Fair Disclosure) 

-- All material disclosures of nonpublic information made by public corporations must be disclosed to the general public
Chapter 2 Study Test

True/False Questions:

1. Federal securities’ legislation requires that all securities offered to the public must 

be registered with the government.  True or False  

2. Companies purchasing 5% or more of stock of another firm must file a Schedule 

13D with the SEC.  True or False  

3. Stock accumulated by related parties such as affiliates, brokers, or investment 

bankers, working on behalf of the person or firm, are not counted against the 5% 

threshold.   True or False   

4. Insider trading involves individuals buying or selling securities based on 

knowledge available to the general public.  True or False 

5. Acquisitions involving firms of a certain size cannot be completed until certain 

information is supplied to the federal government and until a specified waiting 

period has elapsed.  True or False 

6. A typical consent decree requires the merging parties to divest overlapping 

businesses or to restrict anticompetitive practices.  True or False 

7. Agreements of purchase and sale frequently include provisions allowing the 

acquirer to back out of the transaction if its is challenged by the FTC or DoJ on  

antitrust grounds.  True or False 

8. Antitrust guidelines are applied more rigorously by regulators to vertical rather 

than horizontal mergers.  True or False   

9. Defining and measuring market size and concentration is an important step in 

determining the anticompetitive effects of a potential merger.  True or False  

10. Increased efficiency is among the most common reasons regulators choose not to 

block a merger.  True or False   

11. Regulators rarely attempt to block alliances because they are viewed as essential 

to sustaining economic growth.  True or False  

12.
State as well as federal statutes apply to M&As.  True or False   

13.        Environmental laws create numerous reporting requirements for both acquiring 

and target firms.  True or False  

14.       Employee benefit plans frequently represent one of the biggest areas of liability to 

            the buyer.  True or False   

15.     Cross border transactions, from the standpoint of complying with applicable laws, 

     are usually easier than domestic mergers.  True or False  

Multiple Choice Questions:

16.      Which one of the following is not a reason for regulators to reject a proposed   

 
merger:  

a. The combination increases concentration in an industry substantially

b. The combination would increase market power

c. The combination would increase efficiency significantly

d. None of the above

17.      Antitrust guidelines involve all of the following except for:  

a. Market definition

b. Market concentration

c. Potential adverse competitive effects

d. Market value of the acquirer 


18.      The Hart-Scott-Rodino Act requires that firms   

a. Pre-notify the government before completing a transaction under certain conditions

b. Pre-notify the government after the merger has been completed

c. Pre-notify the government if both acquirer and target firms are small

d. Pre-notify the government if the combination constitutes a cross-border transaction

19.      The Wallace Act regulates which of the following:  

a. Proxy contests 

b. Tender offers

c. Share repurchases

d. Divestitures

20.       A firm must notify the DoJ, if it acquires what percent of the stock of another 

firm?  

a. 50%

b. 100%

c. 5%

d. None of the above
Answers to Test Questions

	True/False
	1.   True

2.   True

3.   False

4.   False

5.   True

6.   True

7.   True

8.   False

9.   True

10. True

11. True

12. True

13. True

14. True

15. False

	Multiple Choice
	16.  C

17.  D

18.  A

19.  B

20.  C


