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CONTRIBUTION AND SERIES A PREFERRED STOCK PURCHASE AGREEMENT

This Contribution and Series A Preferred Stock Purchase Agreement (this “Agreement”), dated as of March 9, 2001 (the “Effective Date”), is by and among BIG BAD CELLULAR COMPANY, Inc., a Delaware corporation (“BBC”), ZZZ Communications, Inc., a Delaware corporation (“ZZZ”), UTEL, Inc., a Delaware corporation (“UTEL”), MARTIN LEWIS, an individual (“LEWIS”), and UTEL-IOWA, Inc., an Iowa corporation (“UTEL-IOWA”). BBC, ZZZ, UTEL, LEWIS and UTEL-IOWA are sometimes referred to herein individually as a “Party” and collectively as the “Parties.”

RECITALS

A.
LEWIS has acquired the authorization (the “LEWIS License”) of the Federal Communications Commission (the “FCC”) described on Exhibit A hereto to construct and operate personal communication services (“PCS”) wireless telecommunications systems in the Cedar Rapids, IOWA Basic Trading Area (“BTA”).

B.
BBC holds PCS wireless licenses for the Dream Field, and Twin Farms, IOWA BTAs as described on Exhibit B hereto (the “BBC Licenses,” and together with the LEWIS License, the “Licenses”).

C.
In order to implement the business objectives of the Parties, (i) BBC desires to contribute the BBC Licenses to ZZZ in exchange for shares of ZZZ Series A preferred stock, $0.001 par value per share (the “Series A Preferred Stock”), (ii) LEWIS desires to contribute the LEWIS License to ZZZ in exchange for shares of ZZZ common stock, $0.001 par value per share (the “Common Stock”), which shares of Common Stock shall be issued to UTEL, a company in which LEWIS has a substantial interest, and (iii) UTEL desires to contribute all of the issued and outstanding capital stock of UTEL-IOWA (the “UTEL-IOWA Stock”) to ZZZ in exchange for shares of Common Stock.

D.
The Parties have established ZZZ to hold the Licenses and the UTEL-IOWA Stock and to have UTEL-IOWA build-out and operate PCS wireless networks (the “Networks”) in the Hawkeye City, Dream Field and Twin Farms, IOWA markets, and such other markets in which ZZZ may desire to operate.  The Parties intend for ZZZ to qualify as a “designated entity” under the FCC Rules to hold C- Block and F- Block FCC Licenses.

E.
As conditions to the contribution of the BBC Licenses, the LEWIS License and the UTEL-IOWA Stock, among other things, ZZZ, BBC and UTEL, will enter into certain additional agreements described in this Agreement.

AGREEMENT

In consideration of the mutual agreements set forth herein, the Parties hereto agree as follows:

ARTICLE I. 
DEFINITIONS

1.1 Defined Terms
.  As used in this Agreement:

“Action” means any action, claim, suit, litigation, proceeding, hearing, labor dispute, arbitral action, governmental audit, inquiry, criminal prosecution, investigation, charge or complaint.

“Affiliate” has the meaning set forth in Rule 12b-2 promulgated under the Securities Exchange Act of 1934, as amended.

“Ancillary Agreements” mean the Investor’s Rights Agreement, the Management Agreement, the Pledge Agreement and the Stockholders’ Agreement and the other agreements and documents required hereunder as conditions to the conveyance of the Contributed Assets to ZZZ.

“Assets” means all real and personal property, whether tangible or intangible, including, without limitation, the following: (i) all personal property, plant and equipment; (ii) all real property and improvements thereon; (iii) all leasehold interests; (iv) all accounts receivable, inventory, purchase and sales orders, sales, service data and other current assets; (v) all cash, bank deposits, securities or similar cash items; (vi) all contracts, leases, easements, commitments and any other agreements or arrangements; (vii) all municipal, state and federal franchises, licenses, authorizations and permits; (viii) all patents, trade names, trade dress, trademarks, copyrights, service marks and other intellectual property rights; (ix) all insurance policies; (x) all books and records (including all computer records and software); and (xi) all claims, choses-in-action, rights and entitlements.

“Business Plan” means the business plan of ZZZ attached hereto as Exhibit C, which includes among other things, capital expenditure budgets, operating budgets, cash flow models, construction milestones relating to the build-out of the contemplated PCS wireless voice and data telecommunications networks in the Hawkeye City, Dream Field and Twin Farms, IOWA BTAs, and specific performance criteria relating to the operation of the contemplated PCS wireless voice and data telecommunications networks in the Hawkeye City, Dream Field and Twin Farms, IOWA BTAs, and all Intellectual Property contained or embodied therein.

“Contributed Assets” means the BBC Licenses, the LEWIS License and the UTEL-IOWA Stock.

“Court Order” means any judgment, order, award or decree of any foreign, federal, state, local or other court or tribunal and any award in any arbitration proceeding.

“Default” means (a) a breach of or default under any contract, lease, sublease, license, sublicense, franchise, permit, indenture, instrument, mortgage, security interest or other arrangement, (b) the occurrence of an event that with the passage of time or the giving of notice or both would constitute a breach of or default under any contract, lease, sublease, license, sublicense, franchise, permit, indenture, instrument, mortgage, security interest or other arrangement or (c) the occurrence of an event that with or without the passage of time or the giving of notice or both would give rise to a right of termination, re-negotiation or acceleration under any contract, lease, sublease, license, sublicense, franchise, permit, indenture, instrument, mortgage, security interest or other arrangement or result in a modification of the terms thereof.

“Disclosure Schedule” means a schedule executed and delivered by one Party to the other Parties hereto as of the date hereof which sets forth the exceptions to the representations and warranties contained in Article IV, Article V, Article VI, Article VII or Article VIII, as the case may be, and certain other information called for by this Agreement.  Unless otherwise specified, each reference in this Agreement to any numbered schedule is a reference to that numbered schedule which is included in a Disclosure Schedule.

“Employee Benefit Plan” means any (a) nonqualified deferred compensation or retirement plan or arrangement that is an Employee Pension Benefit Plan, (b) qualified defined contribution retirement plan or arrangement that is an Employee Pension Benefit Plan, (c) qualified defined benefit retirement plan or arrangement that is an Employee Pension Benefit Plan (including any Multiemployer Plan) or (d) Employee Welfare Benefit Plan or material fringe benefit plan or program.

“Employee Pension Benefit Plan” has the meaning set forth in Section 3(2) of ERISA.

“Employee Welfare Benefit Plan” has the meaning set forth in Section 3(1) of ERISA.

“Encumbrance” means any lien, claim, charge, security interest, mortgage, pledge, easement, right of first offer or first refusal, conditional sale or other title retention agreement, defect in title, covenant or other restriction of any kind, other than the FCC build-out requirements relating to the Licenses.

“Environmental, Health and Safety Laws” means the Comprehensive Environmental Response, Compensation and Liability Act of 1980, the Resource Conservation and Recovery Act of 1976, and the Occupational Safety and Health Act of 1970, each as amended, together with all other laws (including rules, regulations, codes, plans, injunctions, judgments, orders, decrees, rulings and charges thereunder) of federal, state, local and foreign governments (and all agencies thereof) concerning pollution or protection of the environment, public health and safety or employee health and safety, including laws relating to emissions, discharges, releases or threatened releases of pollutants, contaminants or chemical, industrial, hazardous or toxic materials or wastes into ambient air, surface water, ground water or lands or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of pollutants, contaminants or chemical, industrial, hazardous or toxic materials or wastes.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“Expenses” means any fees or expenses incurred in connection with investigating, defending or asserting any claim, action, suit or proceeding incident to any matter indemnified against under Article XIII hereunder (including, without limitation, court filing fees, court costs, arbitration fees or costs, witness fees and reasonable fees and disbursements of legal counsel, investigators, expert witnesses, consultants, accountants and other professionals).

“Extremely Hazardous Substance” has the meaning set forth in Section 302 of the Emergency Planning and Community Right-to-Know Act of 1986, as amended.

“FCC Consent” means the consent of the FCC to the assignment of the BBC Licenses from BBC to ZZZ and the assignment of the LEWIS License from LEWIS to ZZZ.

“FCC Rules” means the Communications Act of 1934, as amended, and the published rules, regulations, policies, decisions and orders of the Federal Communications Commission.

“Final Order” means action by a regulatory authority as to which: (i) no request for stay by such authority of the action is pending, no such stay is in effect and, if any deadline for filing any such request is designated by statute or regulation, such deadline has passed; (ii) no petition for rehearing or reconsideration of the action is pending before such authority, and the time for filing any such petition has passed; (iii) such authority does not have the action under reconsideration on its own motion, and the time for such reconsideration has passed; and (iv) no appeal to a court or request for stay by a court or such authority’s action is pending or in effect, and, if any deadline for filing any such appeal or request is designated by statute or rule, such deadline has passed.

“Governmental Body” means any foreign, federal, state, local or other governmental authority or regulatory body.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.

“HSR Approval” means the expiration or termination of the applicable waiting period under the HSR Act.

“Intellectual Property” means (a) all inventions (whether patentable or unpatentable and whether or not reduced to practice), all improvements thereto and all patents, patent applications and patent disclosures, together with all reissuances, continuations, continuations-in-part, revisions, extensions and reexaminations thereof, (b) all trademarks, service marks, trade dress, logos, trade names, domain names and corporate names, together with all translations, adaptations, derivations and combinations thereof (including all goodwill associated therewith), and all applications, registrations and renewals in connection therewith, (c) all copyrightable works, all copyrights and all applications, registrations and renewals in connection therewith, (d) all mask works and all applications, registrations and renewals in connection therewith, (e) all trade secrets and confidential business information (including ideas, research and development, know-how, formulas, compositions, manufacturing and production processes and techniques, technical data, designs, drawings, specifications, customer and supplier lists, pricing and cost information, and business and marketing plans and proposals), (f) all computer software (including data and related documentation), (g) all other proprietary rights and (h) all copies and tangible embodiments thereof (in whatever form or medium).

“Investor’s Rights Agreement” means the Investor’s Rights Agreement in the form attached hereto as Exhibit D, to be entered into as of the Closing Date by and between ZZZ and BBC.

“IRS” means the Internal Revenue Service.

“Knowledge” means, in the case of any Person, (a) such Person is actually aware of such fact or matter or (b) a prudent individual could reasonably be expected to discover or otherwise become aware of such fact or other matter in the Ordinary Course of Business or the discharge of his or her duties.  In respect of a corporation, limited liability company, partnership or similar business entity, its Knowledge will be that of its executive officers and directors (or those engaged in similar functional tasks, such as the managers of a limited liability company).

“Liabilities” mean any direct or indirect liability, indebtedness, obligation, commitment, expense, claim, deficiency, guaranty or endorsement of or by any Person of any type, whether accrued, absolute, contingent, matured, unmatured, liquidated, unliquidated, known or unknown.

“Losses” means any loss, cost, obligation, liability, settlement payment, award, judgment, fine, penalty, damage, expense, deficiency or other charge and shall include, without limitation, any taxes incurred on payments received under Article XIII.

“Management Agreement” shall mean an agreement by and among BBC, LEWIS, ZZZ and UTEL-IOWA for the build-out and management of the Networks.

“Material Adverse Effect” or “Material Adverse Change” means, with respect to any Person, any effect, circumstance or change which has or is reasonably likely to have, a material adverse effect on the condition (financial or other), business, results of operations, prospects, Assets, Liabilities or operations of such Person.

“Multiemployer Plan” has the meaning set forth in Section 3(37) of ERISA.

“Ordinary Course of Business” means the ordinary course of business consistent with past custom and practice (including with respect to quantity and frequency).

“Person” means any individual, corporation, partnership, limited liability company, joint venture, association, joint-stock company, trust, unincorporated organization or Governmental Body.

“Qualifying UTEL-IOWA Assets” means any of the following types of Assets owned by UTEL-IOWA at Closing: (i) cash or other liquid securities; (ii) a license to use the ClearTalk brand name and service mark as contemplated by Section 3.2(c)(vi) below; (iii) the Business Plan; or (iv) other Assets useful and necessary to the business of building and operating PCS wireless telecommunications networks in the Hawkeye City, Dream Field and Twin Farms, IOWA BTAs, consistent with the Business Plan and as determined by the mutual agreement of BBC, on the one hand, and UTEL and UTEL-IOWA, on the other hand, which shall include, but not be limited to, those Assets listed on Schedule 2.3C attached hereto.

“Requirements of Laws” means any foreign, federal, state and local laws, statutes, regulations, rules, codes or ordinances enacted, adopted, issued or promulgated by any Governmental Body or common law that is applicable to the Licenses, the transactions contemplated in this Agreement or any material aspect of such transactions.

“Stockholders’ Agreement” means the Stockholders’ Agreement in the form attached hereto as Exhibit F, to be entered into as of the Closing Date by and among ZZZ, BBC and UTEL.

“Tax” means any and all taxes, charges, fees, levies or other assessments with respect to net income, gross income, gross receipts, real or personal property, ad valorem, sales, withholding, social security, retirement, unemployment, occupation, use, payroll, franchise and transfer, imposed by the IRS or any taxing authority (whether domestic or foreign, including any federal, state, county, local or foreign government or any subdivision or taxing agency thereof), whether computed on a separate, consolidated, unitary, combined or any other basis; and such term shall include any interest whether paid or received, fines, penalties or additional amounts attributable to or imposed upon or with respect to, any such tax, charge, fee, levy or other assessment.

“Tax Return” means any report, return, document, declaration or other information or filing required to be supplied to any taxing authority or jurisdiction (foreign or domestic) with respect to Taxes, including but not limited to information returns, and any documents with respect to or accompanying requests for the extension of time in which to file any such report, return, document, declaration or other information.

1.2 Other Defined Terms
.  The following terms shall have the meanings defined for such terms in the Sections set forth below:

Term
Section
Agreement
Preamble

Claim Notice
13.5

Common Stock
Recitals

Closing
3.1

Closing Date
3.1

Effective Date
Preamble

ZZZ
Preamble

Indemnified Party
13.5

Indemnitor
13.5

LEWIS
Preamble

LEWIS License
Recitals

BBC
Preamble

BBC Licenses
Recitals

Licenses
Recitals

UTEL
Preamble

UTEL-IOWA
Preamble

UTEL-IOWA Stock
Recitals

Party or Parties
Preamble

Performance Criteria
2.3(a)

Performance Date
14.2 (a)

Restated Certificate
8.1

Securities Act
2.3(a)

Series A Preferred Stock
Recitals

1.3 Interpretation Provisions.
(a) The words “hereof,” “herein” and “hereunder” and words of similar import when used in this Agreement refer to this Agreement as a whole and not to any particular provision of this Agreement, and article, section, schedule and exhibit references are to this Agreement unless otherwise specified.  The meaning of defined terms shall be equally applicable to the singular and plural forms of the defined terms.  The term “or” is disjunctive but not necessarily exclusive.  The terms “include” and “including,” however used, are not limiting and mean “including without limitation.”

(b) References to agreements and other documents shall be deemed to include all subsequent amendments and other modifications thereto.

(c) References to statutes shall include all regulations promulgated thereunder and references to statutes or regulations shall be construed as including all statutory and regulatory provisions consolidating, amending or replacing the statute or regulation.

(d) The captions and headings of this Agreement are for convenience of reference only and shall not affect the construction of this Agreement.

(e) The language used in this Agreement shall be deemed to be the language chosen by the Parties to express their mutual intent, and no rule of strict construction shall under any circumstances be applied against any Party.

ARTICLE II. 
contribution OF ASSETS and STOCK; CAPITALIZATION OF Clear talk

2.1 Transfer of BBC Licenses to ZZZ
2.2 .  Upon the terms and subject to the conditions contained in this Agreement, at the Closing, BBC will contribute, assign, convey, transfer and grant to ZZZ the BBC Licenses in exchange for shares of Series A Preferred Stock as more particularly described in Section 2.5 below.  BBC will not assume or have any responsibility with respect to any obligation or Liability of any Party hereto and in no event whatsoever will BBC have any obligations to provide any loans or guarantees or contribute any assets (other than the BBC Licenses) or capital to ZZZ under the terms of this Agreement or any Ancillary Agreement
.  

2.2
Transfer of LEWIS License to ZZZ.   Upon the terms and subject to the conditions contained in this Agreement, at the Closing, LEWIS will contribute, assign, convey, transfer and grant to ZZZ the LEWIS License in exchange for shares of Common Stock as more particularly described in Section 2.5 below.  LEWIS hereby assigns his rights to receive shares of Common Stock to UTEL, a company in which LEWIS has an interest, and LEWIS hereby directs ZZZ to issue such shares to and in the name of UTEL at the closing.  

2.3 Transfer of Stock of UTEL-IOWA; Additional Capital Contributions.
(a) Upon the terms and subject to the conditions contained in this Agreement, at the Closing, UTEL will contribute, assign, convey, transfer and grant to ZZZ all of the UTEL-IOWA Stock, free and clear of all Encumbrances (other than any restrictions under the Securities Act of 1933, as amended (the “Securities Act”), or applicable state securities laws), in exchange for shares of Common Stock as more particularly described in Section 2.5 below.  

(b) To the extent that the agreed upon Qualifying UTEL-IOWA Assets at Closing (as determined in accordance with Section 2.3(c) below) are not sufficient to enable ZZZ to satisfy all of the performance criteria described in Exhibit G attached hereto (the “Performance Criteria”) by the Performance Date, then UTEL agrees to make any and all additional contributions of Assets (including cash) to ZZZ (the “UTEL Additional Contributions”) necessary to enable ZZZ to achieve such Performance Criteria by the Performance Date.  UTEL’s obligations to make the UTEL Additional Contributions will be secured by a pledge of all of the Common Stock owned by UTEL, pursuant to the terms of a Pledge Agreement to be executed by UTEL in favor of BBC at the Closing, in substantially the form attached hereto as Exhibit H (the “UTEL Pledge Agreement”).  Upon the Company’s achievement of the Performance Criteria and satisfaction of all of its obligations outstanding under the UTEL Pledge Agreement, the UTEL Pledge Agreement shall be terminated in accordance with the provisions of Section 14.2(b). 

(c)
UTEL  has prepared and delivered to BBC the schedule attached hereto as Exhibit E (the “Preliminary UTEL-IOWA Qualifying Assets Schedule”) setting forth in reasonable detail the Qualifying UTEL-IOWA Assets as of the Effective Date and the valuation of each such Asset.  At least thirty (30) days prior to the Closing, UTEL shall  deliver to BBC a proposed supplemental schedule (the “Closing UTEL-IOWA Qualifying Assets Schedule”) to the Preliminary UTEL-IOWA Qualifying Assets Schedule  identifying in reasonable detail all Assets acquired by UTEL-IOWA as of the date of delivery of the Closing UTEL-IOWA Qualifying Assets Schedule and the proposed valuation of each such Asset. BBC shall notify UTEL within five (5) days after receipt of the proposed Closing UTEL-IOWA Qualifying Assets Schedule either (i) BBC accepts such Closing UTEL-IOWA Qualifying Assets Schedule or (ii) BBC does not accept such proposed Closing UTEL-IOWA Qualifying Assets Schedule because the Assets or a material Asset described therein is not consistent with the Business Plan or such Assets do not have an aggregate valuation consistent with the Business Plan, in which case  BBC and UTEL shall meet and negotiate in good faith to reach a satisfactory resolution of such non-acceptance by BBC.  If such negotiations do not result in a resolution within five (5) days after the first meeting  the parties shall select a mutually agreed upon independent appraiser to resolve the dispute(s).  If BBC and UTEL are unable to agree upon an independent appraiser to resolve the dispute(s), BBC and UTEL shall each select one (1) appraiser.  The two (2) appraisers selected by the Parties shall then promptly select a third appraiser and the third appraiser shall then appraise the disputed Asset or otherwise resolve the dispute(s).  The third appraiser shall provide notice of the determination of the appraised value of the disputed Asset or any other determination required to be made by the appraiser to resolve the dispute(s) to BBC and UTEL as promptly as practicable, but in any event on or before the date which is three (3) business days before the Closing.  The determination of the third appraiser shall be final, binding and conclusive on the Parties and such final determination shall be reflected on the Closing UTEL-IOWA Qualifying Assets Schedule.  The fees and expenses of the third appraiser shall be borne equally by BBC and UTEL.          

2.4 Assumption of Liabilities
.  Upon the terms and subject to the conditions contained herein, at the Closing, ZZZ shall acquire the UTEL-IOWA Stock subject to the Liabilities of UTEL-IOWA.  ZZZ will not assume or have any responsibility with respect to any other obligation or Liability of any Party, including, without limitation, any indebtedness for borrowed money, any guaranty obligations, any professional fees and any expenses related to the transactions contemplated by this Agreement.

2.5 Issuance of Capital Stock of ZZZ
.  Upon the terms and subject to the conditions contained herein, at the Closing, ZZZ shall issue and deliver:

(a) to UTEL, pursuant to Sections 2.2 and 2.3, Eight Million Five Hundred Twelve Thousand Eight Hundred Seventy (8,512,870) shares of Common Stock; and

(b) to BBC, pursuant to Section 2.1, Three Million Seven Hundred Twelve Thousand Four Hundred Seventy (3,712,470) shares of Series A Preferred Stock.

2.6 Closing Costs; Transfer Taxes and Fees; Proration
.  Each Party contributing Contributed Assets to ZZZ shall be responsible for (i) any documentary and transfer taxes and any sales, use or other Taxes (including withholding taxes) imposed by reason of the transfers of its respective Contributed Assets provided hereunder and any deficiency, interest or penalty asserted with respect thereto and (ii) the fees and costs of recording or filing all applicable conveyancing instruments described in Section 3.2 below related to the transfers of its respective Contributed Assets provided hereunder.  Except as expressly provided herein to the contrary, the Parties shall otherwise bear their own expenses as specified in Section 15.7.  No filing regarding documentary, transfer, sales, use or other Taxes imposed by reason of the transfer of Contributed Assets shall be made by ZZZ or any other Party without the prior review of the other Parties.  BBC on the one hand, and UTEL, on the other hand, shall negotiate in good faith to mutually agree on the basis of any allocations of basis or deemed purchase price required to arrive at any valuations upon which such Taxes are based.

ARTICLE III. 
CLOSING

3.1 Closing
.  The closing of the transfer of the Contributed Assets to ZZZ (the “Closing”) shall occur at the offices of BIG BAD CELLULAR COMPANY, Inc., 10307 Pacific Center Court, San Diego, California  92121 at 9:00 a.m., local time, on the date which is five (5) business days after the date on which the FCC, and all other state and federal regulatory authorities with jurisdiction over the BBC Licenses, the LEWIS License or any material aspect of the transactions contemplated in this Agreement, if any, shall have consented to the transfer of the BBC Licenses and the LEWIS License to ZZZ, and subject in all respects to the fulfillment or waiver of the Parties’ respective conditions to Closing set forth in Article XI and Article XII herein or such other time and place as the Parties may agree (such date, the “Closing Date”).

3.2 Deliveries at Closing.
(a) BBC Deliveries.  To effect the contribution of the BBC Licenses referred to in Section 2.1 above, BBC will, at the Closing, execute and deliver to ZZZ, LEWIS and UTEL to the extent applicable:

(i) A certificate of an officer of BBC, dated as of the Closing Date, certifying that as of such Closing Date, (A) each representation and warranty of BBC contained in this Agreement is true and correct in all material respects and (B) BBC has complied in all material respects with all of its obligations under this Agreement;

(ii) The Ancillary Agreements (to the extent BBC is a party to such agreements);

(iii) An assignment of the BBC Licenses to ZZZ in form and substance satisfactory to ZZZ;

(iv) Copies of all third party consents required for the valid transfer of the BBC Licenses as contemplated by this Agreement; and

(v) Such other documents as ZZZ, LEWIS or UTEL may reasonably request or as may be otherwise necessary to evidence and effect the transactions contemplated by this Agreement.

(b) LEWIS Deliveries.  To effect the contribution of the LEWIS License referred to in Section 2.2 above, LEWIS will, at the Closing, execute and deliver to BBC, ZZZ and UTEL to the extent applicable:

(i) A certificate of LEWIS, dated as of the Closing Date, certifying that as of such Closing Date, (A) each representation and warranty of LEWIS contained in this Agreement is true and correct in all material respects and (B) LEWIS has complied in all material respects with all of his obligations under this Agreement;

(ii) The Ancillary Agreements (to the extent LEWIS is a party to such agreements);

(iii) An assignment of the LEWIS License to ZZZ in form and substance satisfactory to BBC and ZZZ;

(iv) Copies of all third party consents required for the valid transfer of the LEWIS License as contemplated by this Agreement; and

(v) Such other documents as BBC or ZZZ may reasonably request or as may be otherwise necessary to evidence and effect the transactions contemplated by this Agreement.

(c) UTEL and UTEL-IOWA Deliveries.  To effect the contribution of the UTEL-IOWA Stock referred to in Section 2.3 above, UTEL and UTEL-IOWA will, at the Closing, execute and deliver to BBC and ZZZ to the extent applicable:

(i) Certificates of good standing of UTEL and UTEL-IOWA issued within thirty (30) days prior to the Closing Date by the Secretary of State of the State of Delaware and the Secretary of State of the State of IOWA, respectively;

(ii) Fully executed copies of stockholder consent actions of UTEL and UTEL-IOWA, authorizing and approving the execution and delivery of this Agreement and each of the Ancillary Agreements by UTEL or UTEL-IOWA, as the case may be, and the performance by each of UTEL and UTEL-IOWA of its obligations herein and therein;

(iii) Certificates of the Secretary of UTEL and UTEL-IOWA, each dated as of the Closing Date, as to the incumbency of the officers of UTEL and UTEL-IOWA who have executed this Agreement or any other agreement or instrument delivered in connection therewith, and as to resolutions of the board of directors of UTEL and UTEL-IOWA, each authorizing the execution, delivery and performance of this Agreement and each of the Ancillary Agreements and the transactions contemplated hereby and thereby;

(iv) Certificates of executive officers of each of UTEL and UTEL-IOWA, each dated as of the Closing Date, certifying that as of such Closing Date, (A) each representation and warranty of UTEL and UTEL-IOWA, respectively, contained in this Agreement is true and correct in all material respects and (B) each of UTEL and UTEL-IOWA, respectively, has complied in all material respects with all of its obligations under this Agreement;

(v) An assignment by UTEL of the UTEL-IOWA Stock in a form reasonably acceptable to BBC;

(vi) A perpetual, irrevocable, non-exclusive, worldwide, royalty-free right and license for UTEL-IOWA to use the Clear Talk( brand name and service mark pursuant to a license agreement in form and substance reasonably acceptable to BBC;

(vii) The Ancillary Agreements (to the extent UTEL is a party to such agreements);

(viii) The UTEL Pledge Agreement, together with the certificates for the Common Stock pledged thereunder and an assignment separate from certificate, duly executed in blank;

(ix) Copies of all third party consents required for the valid transfer of the UTEL-IOWA Stock as contemplated by this Agreement;

(x) The Closing UTEL-IOWA Qualifying Assets Schedule;

(xi) Such other documents as BBC may reasonably request or as may be otherwise necessary to evidence and effect the transactions contemplated by this Agreement; and

(xii) The corporate books and records of UTEL-IOWA.

(d) ZZZ Deliveries.  At the Closing, ZZZ shall execute and deliver to BBC, LEWIS and UTEL to the extent applicable:

(i) A certificate of good standing of ZZZ issued within thirty (30) days prior to the Closing Date by the Secretary of State of the State of Delaware;

(ii) A certificate of the Secretary of ZZZ, dated as of the Closing Date, as to the incumbency of the officers of ZZZ who have executed this Agreement or any other agreement or instrument delivered in connection therewith, and as to resolutions of the board of directors and stockholders of ZZZ authorizing the execution, delivery and performance of this Agreement and each of the Ancillary Agreements and the transactions contemplated hereby and thereby;

(iii) A certificate of an executive officer of ZZZ, dated as of the Closing Date, certifying that as of such Closing Date, (A) each representation and warranty of ZZZ contained in this Agreement is true and correct in all material respects and (B) ZZZ has complied in all material respects with all of its obligations under this Agreement;

(iv) The Ancillary Agreements (to the extent ZZZ is a party to such agreements);

(v) Stock certificates representing the number of shares of Common Stock and Series A Preferred Stock to be issued to UTEL and BBC, respectively, in accordance with Section 2.5 above; and

(vi) Such other instruments as shall be reasonably required by this Agreement.

(e) Form of Instruments.  To the extent that a form of any document to be delivered hereunder is not attached as an exhibit, such documents shall be in form and substance, and shall be executed and delivered in a manner, mutually satisfactory to the Parties.

(f) Affiliated Parties.  To the extent a counterparty of any agreement required by this Agreement is an Affiliate of any Party hereto, such Party shall use its reasonable best efforts to cause its Affiliate to make the deliveries required by this Agreement.

ARTICLE IV. 
REPRESENTATIONS AND WARRANTIES WITH RESPECT TO UTEL-IOWA

UTEL and UTEL-IOWA jointly and severally represent and warrant to BBC and ZZZ that, as qualified by the Disclosure Schedule delivered by UTEL and UTEL-IOWA concurrently with the execution and delivery of this Agreement (as such Disclosure Schedule may be updated pursuant to Section 9.7), the statements contained in this Article IV are true and correct as of the date of this Agreement:

4.1 Organization of UTEL-IOWA
.  UTEL-IOWA is a corporation duly organized, validly existing and in good standing under the laws of the State of IOWA.  The date of incorporation of UTEL-IOWA is April 14, 2000.  UTEL-IOWA has all requisite corporate power and authority to conduct the business contemplated by it and to own, lease and operate any properties or Assets in connection therewith, and has applied for qualification or is duly qualified to do business as a foreign corporation in good standing in those jurisdictions, other than the state of its organization, in which the nature of the business conducted or property owned by it makes such qualification necessary, except where the failure to be so qualified or in good standing would not have a Material Adverse Effect on UTEL-IOWA or materially adversely affect the ability of UTEL-IOWA to consummate the transactions contemplated by this Agreement.

4.2 Authority of UTEL-IOWA
.  UTEL-IOWA has full power and authority to execute, deliver and perform this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement.  The execution, delivery and performance of this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement by UTEL-IOWA has been duly authorized and approved by all necessary action of UTEL-IOWA.  This Agreement is the legal, valid and binding obligation of UTEL-IOWA, enforceable in accordance with its terms except for the effect thereon of any applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights of creditors generally, and general principles of equity.

4.3 Capitalization of UTEL-IOWA.
(a) The authorized capital stock of UTEL-IOWA consists of One Million (1,000,000) shares of common stock, $.01 par value per share, of which One Hundred Thousand (100,000) shares are issued and outstanding and all of which are owned beneficially and of record by UTEL.  All of the outstanding shares of UTEL-IOWA common stock have been duly authorized and validly issued, are fully paid and non-assessable and were issued in compliance with all applicable federal and state securities laws.

(b) There are no outstanding contracts, options, warrants, convertible securities or other rights to subscribe for or purchase, or contracts or other obligations to issue or grant any rights to acquire, directly or indirectly, any equity securities of UTEL-IOWA or to restructure or recapitalize UTEL-IOWA.  There are no outstanding contracts of UTEL-IOWA to repurchase, redeem or otherwise acquire any equity securities of UTEL-IOWA.  There are no outstanding or authorized stock appreciation, phantom stock, profit participation or similar rights with respect to UTEL-IOWA.  There are no voting trusts, proxies or other agreements or understandings with respect to the voting of the capital stock of UTEL-IOWA.  The outstanding capital stock of UTEL-IOWA is not subject to any pre-emptive rights, contrasted or otherwise.

4.4 No Conflicts
.  None of the execution, delivery or performance of this Agreement or any Ancillary Agreement, the consummation of the transactions contemplated hereby or thereby, nor compliance by UTEL-IOWA with any of the provisions hereof or thereof, will (a) violate or conflict with any provision of the Certificate of Incorporation or By-laws of UTEL-IOWA, (b) violate, conflict with or result in a breach of or constitute a Default (with or without notice or passage of time) under or result in the termination of or accelerate the performance required by or result in a right to terminate, accelerate or modify under or require a notice under or result in the creation of any Encumbrance upon any of UTEL-IOWA’s Assets under, any contract, lease, sublease, license, sublicense, franchise, permit, indenture, agreement or mortgage for borrowed money, instrument of indebtedness, security interest or other arrangement to which UTEL-IOWA is a party or by which it is bound or to which any of its Assets are subject or (c) violate any Requirements of Laws or Court Order applicable to UTEL-IOWA or any of its Assets.  Except for the FCC Consent and, to the extent applicable, HSR Approval, no notices to, declarations, filings or registrations with, approvals or consents of or assignments by, any Persons (including any federal, state or local governmental or administrative authorities) are necessary to be made or obtained by UTEL-IOWA in connection with the execution, delivery or performance of this Agreement.

4.5 Litigation
.  There is no Action pending or, to the Knowledge of UTEL or UTEL-IOWA, threatened against UTEL-IOWA, to which UTEL-IOWA is or may be made a party or to which its Assets may be subject, nor is UTEL or UTEL-IOWA aware of any reasonable basis for any such Action.

4.6 No Finder
.  No broker or finder has acted on behalf of UTEL-IOWA in connection with the transactions contemplated hereby.

4.7 Undisclosed Liabilities
.  Except as set forth in Section 4.7 of the Disclosure Schedule, UTEL-IOWA does not have any Liabilities as of the Effective Date.  In addition, except for Liabilities contemplated by the Business Plan or as permitted by Section 9.5 hereof, UTEL-IOWA will not have any Liabilities as of the Closing Date.

4.8 Subsequent Events
.  Since its incorporation, there has not been any Material Adverse Change in UTEL-IOWA.  Without limiting the generality of the foregoing, since that date, except as disclosed in Section 4.8 of the Disclosure Schedule or with the prior written consent of BBC:

(a) UTEL-IOWA has not sold, leased, transferred or assigned any of its Assets other than in accordance with the Business Plan;

(b) UTEL-IOWA has not entered into any agreement, contract, lease or license (or series of related agreements, contracts, leases and licenses), other than in accordance with the Business Plan;

(c) no party has accelerated, terminated, modified or canceled any agreement, contract, lease or license (or series of related agreements, contracts, leases or licenses) to which UTEL-IOWA is a party or by which it is bound;

(d) no party has imposed any Encumbrances upon any Assets of UTEL-IOWA other than in accordance with the Business Plan;

(e) UTEL-IOWA has not made any capital expenditure (or series of related capital expenditures), other than in accordance with the Business Plan;

(f) UTEL-IOWA has not made any capital investment in, any loan to or any acquisition of the securities or Assets of, any other Person (or series of related capital investments, loans or acquisitions), other than in accordance with the Business Plan;

(g) UTEL-IOWA has not issued any note, bond or other debt security or created, incurred, assumed or guaranteed any indebtedness for borrowed money or capitalized lease obligation, other than in accordance with the Business Plan;

(h) UTEL-IOWA has not delayed or postponed the payment of accounts payable or any other Liability;

(i) UTEL-IOWA has not canceled, compromised, waived or released any right or claim (or series of related rights or claims) outside the Ordinary Course of Business;

(j) UTEL-IOWA has not granted any license or sublicense of any rights under or with respect to any Intellectual Property;

(k) there has been no change made or authorized in the charter or by-laws or other organizational documents of UTEL-IOWA since its incorporation;

(l) UTEL-IOWA has not declared, set aside or paid any dividend or made any distribution with respect to its capital stock (whether in cash or in kind) or redeemed, purchased or otherwise acquired any of its capital stock;

(m) UTEL-IOWA has not experienced any material damage, destruction or loss (whether or not covered by insurance) to its property;

(n) UTEL-IOWA has not made any loan to or entered into any other transaction with, any of its directors, officers or stockholders that is not terminable at will without penalty or further Liability;

(o) UTEL-IOWA has not entered into any employment contract or collective bargaining agreement, written or oral, or modified the terms of any existing such contract or agreement, other than in the Ordinary Course of Business and consistent with the Business Plan;

(p) UTEL-IOWA has not paid any compensation to any of its directors or officers, nor has it maintained or hired any employees, other than in the Ordinary Course of Business and consistent with the Business Plan;

(q) UTEL-IOWA has not adopted, amended, modified or terminated any bonus, profit-sharing, incentive, severance or other plan, contract or commitment for the benefit of any of its directors or officers (or taken any such action with respect to any other Employee Benefit Plan) under which it or ZZZ may have any obligations or Liabilities;

(r) UTEL-IOWA has not made or pledged to make any charitable or other capital contribution;

(s) there has not been any other material occurrence, event, incident, action, failure to act or transaction outside the Ordinary Course of Business involving UTEL-IOWA; and

(t) UTEL-IOWA has not committed to do any of the foregoing.

4.9 Legal Compliance
.  To the Knowledge of UTEL and UTEL-IOWA, UTEL-IOWA has complied with all applicable laws (including rules, regulations, codes, plans, injunctions, judgments, orders, decrees, rulings and charges thereunder) of federal, state, local and foreign governments (and all agencies thereof), and no Action has been filed or commenced against it alleging any failure so to comply.  UTEL-IOWA has no predecessors.

4.10 Tax Matters.

(a) UTEL-IOWA has timely filed all federal, state, local and foreign Tax Returns required to be filed by it prior to the date hereof (taking into account extensions) and all such Tax Returns are true, correct and complete in all material respects.  All Taxes of UTEL-IOWA have been timely paid or an adequate reserve has been established on UTEL-IOWA’s balance sheet.  None of the Tax Returns filed or Taxes payable by UTEL-IOWA have been the subject of an audit, action, suit, proceeding, claim, examination, deficiency or assessment by the IRS or any other taxing authority and no such audit, action, suit, proceeding, claim, examination, deficiency or assessment is currently pending or, to the Knowledge of UTEL or UTEL-IOWA, contemplated or threatened.  No claim has been made by a jurisdiction where UTEL-IOWA does not file Tax Returns that it is or may be subject to taxation in that jurisdiction.  There are no liens on the Assets of UTEL-IOWA that arose in connection with the alleged failure to pay any Tax.  UTEL-IOWA has withheld and paid all Taxes with respect to amounts paid or owed to employees, independent contractors, stockholders or other third parties.  UTEL-IOWA has not waived any statute of limitations in respect of Taxes or granted an extension of time with respect to any proposed Tax assessment or deficiency.  There are no outstanding rulings or requests for rulings that would be binding on UTEL-IOWA.

(b) UTEL-IOWA is not a party to any Tax indemnity, allocation or sharing agreement.

(c) UTEL-IOWA is not and has not been a party to or member of any joint venture, partnership, limited liability company or other arrangement or contract which could be treated as a disregarded entity or partnership for federal income tax purposes.

4.11 Real Property
.  Other than as set forth on Section 4.11 of the Disclosure Schedule, UTEL-IOWA owns no real property.  UTEL-IOWA is not a lessor, lessee, sub-lessor or sub-lessee of any real property.

4.12 Intellectual Property.
(a) UTEL-IOWA owns no Intellectual Property material to the operation of its business as presently conducted.  Each item of Intellectual Property used by UTEL-IOWA immediately prior to the Closing hereunder will be available for use by UTEL-IOWA on identical terms and conditions immediately subsequent to the Closing hereunder.  UTEL-IOWA will take all action reasonably necessary to maintain and protect each item of Intellectual Property that it owns or uses.

(b) To the Knowledge of UTEL and UTEL-IOWA, UTEL-IOWA has not interfered with, infringed upon, misappropriated or otherwise come into conflict with any Intellectual Property rights of third parties, and neither UTEL nor UTEL-IOWA has ever received any charge, complaint, claim, demand or notice alleging any such interference, infringement, misappropriation or violation (including any claim that UTEL-IOWA must license or refrain from using any Intellectual Property rights of any third party).  To the Knowledge of UTEL and UTEL-IOWA, no third party has interfered with, infringed upon, misappropriated or otherwise come into conflict with any Intellectual Property rights of UTEL-IOWA.  Section 4.12(b) of the Disclosure Schedule identifies each material item of Intellectual Property that any third party owns and that UTEL-IOWA uses pursuant to a license, sublicense, agreement or permission.  UTEL-IOWA has delivered to BBC correct and complete copies of all such licenses, sublicenses, agreements and permissions (as amended to date).

4.13 Contracts
.  Section 4.13 of the Disclosure Schedule sets forth all contracts, agreements, promissory notes, leases, mortgages, indentures, licenses, franchises, instruments, commitments, arrangements and other similar obligations of UTEL-IOWA as of the Effective Date, whether written or oral (collectively, the “Contracts”).  UTEL-IOWA has delivered to BBC a correct and complete copy of each written Contract listed in Section 4.13 of the Disclosure Schedule and a written summary setting forth the terms and conditions of each oral Contract referred to in Section 4.13 of the Disclosure Schedule.  With respect to each such Contract: (a) the Contract is legal, valid, binding and enforceable, and in full force and effect; (b) the Contract will continue to be legal, valid, binding and enforceable, and in full force and effect on identical terms following the consummation of the transactions contemplated hereby; (c) neither UTEL-IOWA nor, to the Knowledge of UTEL or UTEL-IOWA, any other party is in breach or Default, and no event has occurred which with notice or lapse of time would constitute a breach or Default, or permit termination, modification or acceleration, under the Contract; and (d) no party has repudiated in writing any provision of the Contract.  In addition, with respect to any contract, agreement, promissory note, lease, mortgage, indenture, license, franchise, instrument, commitment, arrangement or other similar obligation of UTEL-IOWA, whether written or oral (collectively, the “Additional Contracts”), that is entered into or otherwise arises, as the case may be, between the Effective Date and the Closing Date:  (a) UTEL-IOWA will deliver to BBC a correct and complete copy of each written Additional Contract and a written summary setting forth the terms and conditions of each oral Additional Contract; (b) the Additional Contract will be legal, valid, binding and enforceable, and in full force and effect; (c) the Additional Contract will continue to be legal, valid, binding and enforceable, and in full force and effect on identical terms following the consummation of the transactions contemplated hereby; (d) neither UTEL-IOWA nor, to the Knowledge of UTEL or UTEL-IOWA, any other party will be in breach or Default, and no event will have occurred which with notice or lapse of time would constitute a breach or Default, or permit termination, modification or acceleration, under the Additional Contract; and (e) no party will have repudiated in writing any provision of the Additional Contract.  

4.14 Tangible Assets
.  UTEL-IOWA owns or leases all equipment and other tangible Assets necessary for the conduct of its business as presently conducted and as presently proposed to be conducted.  Each such tangible Asset is free from defects (patent and latent), has been maintained in accordance with normal industry practice, is in good operating condition and repair (subject to normal wear and tear), and is suitable for the purposes for which it presently is used and presently is proposed to be used.

4.15 Insurance
.  UTEL-IOWA maintains valid and effective insurance policies to insure it against all risks which are usually insured against by persons or entities conducting businesses similar to that of UTEL-IOWA (as such business is presently conducted and as such business is presently proposed to be conducted) in the locality in which such businesses are conducted.  UTEL-IOWA has paid all premiums due with respect to all policies of insurance currently maintained by UTEL-IOWA. 

4.16 Powers of Attorney
.  There are no outstanding powers of attorney executed on behalf of UTEL-IOWA.

4.17 Employees; Employee Benefit Plans
.  Section 4.17 of the Disclosure Schedule sets forth (a) the names of all employees of UTEL-IOWA and any other Person who has received compensation from UTEL-IOWA since its inception and (b) the current amount of compensation being paid with respect to each such employee or other Person on an hourly or annualized basis, as applicable.  UTEL-IOWA does not have, and has never had, any obligations or Liabilities under any Employee Benefit Plans.

4.18 Environment, Health and Safety.
(a) UTEL-IOWA and its Affiliates have complied in all material respects with all Environmental, Health and Safety Laws, and no Action, demand or notice has been filed or commenced against any of them alleging any failure so to comply.  Without limiting the generality of the preceding sentence, UTEL-IOWA and its Affiliates have obtained and been in compliance in all material respects with all of the terms and conditions of all permits, licenses and other authorizations that are required under, and have complied in all material respects with all other limitations, restrictions, conditions, standards, prohibitions, requirements, obligations, schedules and timetables that are contained in, all Environmental, Health and Safety Laws.

(b) To the Knowledge of UTEL and UTEL-IOWA, neither UTEL-IOWA nor any of its Affiliates has any Liability, nor has any of them handled or disposed of any substance, arranged for the disposal of any substance, exposed any employee or other individual to any substance or condition or owned or operated any property or facility in any manner that could form the reasonable basis for any present or future Action or demand against any of them giving rise to any Liability, for damage to any site, location or body of water (surface or subsurface), for any illness of or personal injury to any employee or other individual or for any reason under any Environmental, Health and Safety Law.

(c) To the Knowledge or UTEL and UTEL-IOWA, all properties and equipment used in the business of UTEL-IOWA and its Affiliates have been free throughout their use of asbestos, PCBs, methylene chloride, trichloroethylene, 1,2-trans-dichloroethylene, dioxins, dibenzofurans and Extremely Hazardous Substances.

4.19 Certain Business Relationships with UTEL-IOWA
.  Except as set forth in Section 4.19 of the Disclosure Schedule, neither UTEL, LEWIS nor any of their respective Affiliates has been involved in any business arrangement or relationship with UTEL-IOWA since its inception, and none of UTEL, LEWIS or their respective Affiliates owns any Asset, tangible or intangible, which is used in the business of UTEL-IOWA.

4.20 Disclosure
.  No representations or warranties contained in this Article IV, nor any document, exhibit, statement, certificate or schedule furnished to BBC or its counsel pursuant hereto or in connection with the transactions contemplated hereby, contains or will contain any untrue statement of a material fact or omits or will omit to state any material fact necessary in order to make the statements and information contained therein not misleading.  UTEL-IOWA has disclosed all events, conditions and facts materially affecting its Assets, Liabilities, business, prospects and condition (financial or otherwise).

ARTICLE V. 
REPRESENTATIONS AND WARRANTIES OF LEWIS

LEWIS represents and warrants to BBC and ZZZ that the statements contained in this Article V are true and correct as of the date of this Agreement:

5.1 Authority of LEWIS
.  LEWIS has full power and authority to own and to operate the LEWIS License.  LEWIS has full power and authority to execute, deliver and perform this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement.  The execution, delivery and performance of this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement by LEWIS has been duly authorized and approved by all necessary action of LEWIS.  This Agreement is the legal, valid and binding obligation of LEWIS, enforceable in accordance with its terms except for the effect thereon of any applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights of creditors generally, and general principles of equity.

5.2 No Conflicts
.  Except for the FCC Consent and, to the extent applicable, HSR Approval, neither the execution or delivery of this Agreement nor the consummation of any of the transactions contemplated hereby or compliance with or fulfillment of the terms, conditions and provisions hereof will (a) result in the creation or imposition of any Encumbrance upon the LEWIS License or (b) violate or conflict with, result in a breach of the terms, conditions or provisions of or constitute a Default, an event of Default or an event creating a right of acceleration, termination, modification or cancellation or a loss of rights under or require any notice to, authorization or approval of, or the filing with or consent under: (i) any material note, indenture, instrument, agreement, mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation to which LEWIS is a party or the LEWIS License is subject or by which LEWIS is bound; (ii) any Court Order to which LEWIS is a party or the LEWIS License is subject or by which LEWIS is bound; or (iii) any Requirements of Laws applicable to LEWIS or the LEWIS License.

5.3 The License.
(a) The LEWIS License is, and until contributed to ZZZ as contemplated hereby the LEWIS License will be, validly issued in the name of LEWIS.  LEWIS applied for and obtained the LEWIS License in compliance with FCC law, and LEWIS is, and until the LEWIS License is contributed to ZZZ as contemplated hereby LEWIS will be, the exclusive holder of the LEWIS License.  The LEWIS License has been granted by Final Order.  The LEWIS License is valid and in full force and effect, is unimpaired by any acts or omissions of LEWIS or his Affiliates, is free and clear of any restrictions which might limit the lawful operation of the LEWIS License, other than such restrictions as are imposed on the wireless telecommunications industry generally, and may be assigned and transferred in accordance with this Agreement and will continue in full force and effect thereafter, in each case without (i) the occurrence of any breach, Default or forfeiture of rights thereunder or (ii) except for the FCC Consent and, to the extent applicable, the filing under, and the expiration or termination of the applicable waiting period under, the HSR Act, the consent, approval or act of, or the making of any filing with, any Governmental Body.

(b) The LEWIS License:  (i) was initially granted on the grant date specified on Exhibit A; (ii) expires on the expiration date specified on Exhibit A; and (iii) is subject to a five-year construction milestone occurring on the date specified on Exhibit A.

(c) LEWIS has performed his obligations required to have been performed under the LEWIS License, and no event has occurred or condition or state of facts exists which constitutes or, after notice or lapse of time or both, would constitute a breach or Default under the LEWIS License or which permits or, after notice or lapse of time or both, would permit revocation, cancellation, termination, suspension or non-renewal of the LEWIS License, or which might adversely affect in any material respect the rights of LEWIS under the LEWIS License; and no notice of cancellation, of Default, or of any dispute concerning the LEWIS License, or of any event, condition or state of facts described in the preceding clause, has been received by, or is known to LEWIS.

(d) All material reports and other material documents required to be filed by LEWIS or his Affiliates with the FCC or with state regulatory authorities have been filed and are correct in all material respects.  All material fees due and payable to governmental authorities pursuant to the LEWIS License have been paid.

(e) LEWIS is in compliance with Section 310(b) of the Communications Act, and all rules, regulations or policies of the FCC promulgated thereunder with respect to alien ownership.

(f) LEWIS has not (i) entered into any agreement (oral or written) for the construction of a telecommunications system or other business utilizing the LEWIS License (other than as contemplated in this Agreement) or (ii) incurred any liability or other obligation with respect to the construction of this system (other than as contemplated in this Agreement).

5.4 Title to License
.  To the extent permitted by law, LEWIS has good and marketable title to the LEWIS License, free and clear of all Encumbrances.

5.5 No Violation, Litigation or Regulatory Action.
(a) Except for the FCC Consent, LEWIS has complied in all material respects with all Requirements of Laws which are applicable to the LEWIS License; and

(b) There is no Action pending or, to the Knowledge of LEWIS, threatened against LEWIS, relating to LEWIS or the LEWIS License which, if adversely determined, either would result in the revocation, cancellation, suspension or adverse modification of the LEWIS License or would have a Material Adverse Effect on LEWIS or on the ability of LEWIS to perform his obligations hereunder, nor is LEWIS aware of any reasonable basis for any such Action.

5.6 No Finder
.  No broker or finder has acted on behalf of LEWIS in connection with the transactions contemplated hereby.

5.7 Investment
.  LEWIS acknowledges and agrees that: (a) the shares of Common Stock issuable hereunder have not been registered under the Securities Act or under any state securities laws, and are being offered and sold in reliance upon federal and state exemptions for transactions not involving any public offering; (b) LEWIS is a sophisticated purchaser with such knowledge and experience in business and financial matters that LEWIS is capable of evaluating the merits and risks of the transactions contemplated hereby; (c) LEWIS has received certain information concerning ZZZ and its subsidiaries and has had the opportunity to obtain additional information as desired in order to evaluate the merits and the risks of the transactions contemplated hereby; and (d)  LEWIS is an “accredited investor” within the meaning of Rule 501(a) under the Securities Act.

ARTICLE VI. 
REPRESENTATIONS and warranties of UTEL

UTEL represents and warrants to BBC and ZZZ that the statements contained in this Article VI are true and correct as of the date of this Agreement:

6.1 Organization of UTEL.
  UTEL is a corporation, duly organized, validly existing and in good standing under the laws of the State of Delaware.

6.2 Authority
.  UTEL has full corporate power and authority to execute, deliver and perform this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement.  The execution, delivery and performance of this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement by UTEL has been duly authorized and approved by all necessary action of UTEL.  This Agreement is, and each of the Ancillary Agreements to which UTEL will be a party when executed and delivered will be, the legal, valid and binding obligation of UTEL, enforceable in accordance with its terms except for the effect thereon of any applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights of creditors generally, and general principles of equity.

6.3 No Conflict.
  Except for the FCC Consent and, to the extent applicable, HSR Approval, neither the execution or delivery of this Agreement nor the consummation of any of the transactions contemplated hereby or compliance with or fulfillment of the terms, conditions and provisions hereof will (a) result in the creation or imposition of any Encumbrance upon the UTEL-IOWA Stock or (b) violate or conflict with, result in a breach of the terms, conditions or provisions of or constitute a Default, an event of Default or an event creating a right of acceleration, termination, modification or cancellation or a loss of rights under or require any notice to, authorization or approval of, or the filing with or consent under: (i) the Certificate of Incorporation or By-Laws of UTEL; (ii) any material note, indenture, instrument, agreement, mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation to which UTEL is a party or any of UTEL’s Assets is subject or by which UTEL is bound; (iii) any Court Order to which UTEL is a party or any of UTEL’s Assets is subject or by which UTEL is bound; or (iv) any Requirements of Laws applicable to UTEL or any of UTEL’s Assets.

6.4 UTEL-IOWA Stock
.  UTEL is the record and beneficial owner of the UTEL-IOWA Stock, free and clear of any Encumbrances (other than any restrictions under the Securities Act or applicable state securities laws).  The UTEL-IOWA Stock represents all of the issued and outstanding capital stock of UTEL-IOWA.  UTEL is not a party to any option, warrant, purchase right or other contract or commitment that could require UTEL to sell, transfer or otherwise dispose of any capital stock of UTEL-IOWA or any of the Assets of UTEL-IOWA (other than this Agreement).  UTEL is not a party to any voting trust, proxy or other agreement or understanding with respect to the voting of any capital stock of UTEL-IOWA.

6.5 No Finder
.  No broker or finder has acted on behalf of UTEL in connection with the transactions contemplated hereby.

6.6 Restricted Securities.
(a)
UTEL acknowledges and agrees that the shares of Common Stock issuable pursuant hereto will be characterized as “restricted securities” under the Securities Act and that, under the Securities Act and applicable regulations thereunder, such securities may not be resold, pledged or otherwise transferred without registration under the Securities Act or an exemption therefrom.  UTEL acknowledges and agrees that (i) the shares of Common Stock issuable pursuant hereto will be offered in a transaction not involving any public offering in the United States within the meaning of the Securities Act, and such shares have not yet been registered under the Securities Act and (ii) upon their issuance, such shares may be offered, resold, pledged or otherwise transferred only in a transaction registered under the Securities Act or meeting the requirements of Rule 144 or in accordance with another exemption from the registration requirements of the Securities Act (and based upon an opinion of counsel if ZZZ so requests) and in accordance with any applicable securities laws of any State of the United States or any other applicable jurisdiction.

(b)
UTEL acknowledges and agrees that (i) the registrar or transfer agent for the shares of Common Stock issuable hereunder will not be required to accept for registration of transfer any such shares except upon presentation of evidence satisfactory to ZZZ that the restrictions on transfer under the Securities Act have been complied with and (ii) the shares of Common Stock issuable pursuant to this Agreement will be in the form of definitive physical certificates and will bear a legend substantially as set forth below:

“THE SECURITIES EVIDENCED HEREBY WERE ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER SECTION 5 OF THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND APPLICABLE STATE SECURITIES LAWS, AND THE SECURITIES EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM.  THE HOLDER OF THE SECURITIES EVIDENCED HEREBY AGREES FOR THE BENEFIT OF THE CORPORATION THAT (A) SUCH SECURITIES MAY NOT BE RESOLD, PLEDGED OR OTHERWISE TRANSFERRED, EXCEPT (1) IN A TRANSACTION MEETING THE REQUIREMENTS OF RULE 144 UNDER THE SECURITIES ACT, OR IN ACCORDANCE WITH ANOTHER EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT (AND BASED UPON AN OPINION OF COUNSEL IF THE CORPORATION SO REQUESTS), (2) TO THE CORPORATION OR (3) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT, IN EACH CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER OF THE SECURITY EVIDENCED HEREBY OF THE RESALE RESTRICTIONS SET FORTH IN CLAUSE (A) ABOVE.”

6.7 Investment
.  UTEL acknowledges and agrees that: (a) the shares of Common Stock issuable hereunder have not been registered under the Securities Act or under any state securities laws, and are being offered and sold in reliance upon federal and state exemptions for transactions not involving any public offering; (b) UTEL is acquiring such shares solely for its own account for investment purposes, and not with a view to the distribution thereof in a transaction that would violate the Securities Act or the securities laws of any State of the United States or any other applicable jurisdiction; (c) UTEL is a sophisticated purchaser with such knowledge and experience in business and financial matters that UTEL is capable of evaluating the merits and risks of purchasing such shares; (d) UTEL has received certain information concerning ZZZ and its subsidiaries and has had the opportunity to obtain additional information as desired in order to evaluate the merits and the risks inherent in holding such shares; (e) UTEL is able to bear the economic risk and lack of liquidity inherent in holding such shares; and (f) UTEL is an “accredited investor” within the meaning of Rule 501(a) under the Securities Act.

ARTICLE VII. 
REPRESENTATIONS and warranties of BBC

BBC hereby represents and warrants to ZZZ that the statements contained in this Article VII are true and correct as of the date of this Agreement:

7.1 Organization of BBC.
  BBC is a corporation, duly organized, validly existing and in good standing under the laws of the State of Delaware.

7.2 Authority of BBC.
  BBC has full corporate power and authority to execute, deliver and perform this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement.  The execution, delivery and performance of this Agreement and any agreement, document or instrument executed and delivered pursuant to this Agreement or in connection with this Agreement by BBC have been duly authorized and approved by all necessary corporate action of BBC.  This Agreement is, and each of the Ancillary Agreements when executed and delivered will be, the legal, valid and binding agreement of BBC, enforceable in accordance with its terms except for the effect thereon of any applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights of creditors generally, and general principles of equity.

7.3 No Conflicts.
  Except for the FCC Consent and, to the extent applicable, HSR Approval, neither the execution or delivery of this Agreement nor the consummation of any of the transactions contemplated hereby or compliance with or fulfillment of the terms, conditions and provisions hereof will (a) result in the creation or imposition of any Encumbrance upon the BBC Licenses or (b) violate or conflict with, result in a breach of the terms, conditions or provisions of or constitute a Default, an event of Default or an event creating a right of acceleration, termination, modification or cancellation or a loss of rights under or require any notice to, authorization or approval of, or the filing with or consent under: (i) the Amended and Restated Certificate of Incorporation or By-Laws of BBC; (ii) any material note, indenture, instrument, agreement, mortgage, lease, license, franchise, permit or other authorization, right, restriction or obligation to which BBC is a party or either of the BBC Licenses is subject or by which BBC is bound; (iii) any Court Order to which BBC is a party or either of the BBC Licenses is subject or by which BBC is bound; or (iv) any Requirements of Laws applicable to BBC or either of the BBC Licenses.

7.4 The Licenses
.  Except as set forth on Schedule 7.4 attached hereto:

(a) The BBC Licenses are, and until contributed to ZZZ as contemplated hereby the BBC Licenses will be, validly issued in the name of BBC.  BBC applied for and obtained the BBC Licenses in compliance with FCC law, and BBC is, and until the BBC Licenses are contributed to ZZZ as contemplated hereby BBC will be, the exclusive holder of the BBC Licenses.  The BBC Licenses are valid and in full force and effect, are unimpaired by any acts or omissions of BBC or its Affiliates, are free and clear of any restrictions which might limit the lawful operation of the BBC Licenses, other than such restrictions as are imposed on the wireless telecommunications industry generally, and may be assigned and transferred in accordance with this Agreement and will continue in full force and effect thereafter, in each case without (i) the occurrence of any breach, Default or forfeiture of rights thereunder or (ii) except for the FCC Consent and, to the extent applicable, the filing under, and the expiration or termination of the applicable waiting period under, the HSR Act, the consent, approval or act of, or the making of any filing with, any Governmental Body.

(b) Each of the BBC Licenses:  (i) was initially granted on the grant date specified on Exhibit B; (ii) expires on the expiration date specified on Exhibit B; and (iii) is subject to a five-year construction milestone occurring on the date specified on Exhibit B.

(c) BBC has performed its obligations required to have been performed under the BBC Licenses, and no event has occurred or condition or state of facts exists which constitutes or, after notice or lapse of time or both, would constitute a breach or default under either of the BBC Licenses or which permits or, after notice or lapse of time or both, would permit revocation, cancellation, termination, suspension or non-renewal of either of the BBC Licenses, or which might adversely affect in any material respect the rights of BBC under either of the BBC Licenses; and no notice of cancellation, of Default, or of any dispute concerning either of the BBC Licenses, or of any event, condition or state of facts described in the preceding clause, has been received by, or is known to BBC.

(d) All material reports and other material documents required to be filed by BBC or its Affiliates with the FCC or with state regulatory authorities have been filed and are correct in all material respects.  All material fees due and payable to governmental authorities pursuant to the BBC Licenses have been paid.

(e) BBC is in compliance with Section 310(b) of the Communications Act, and all rules, regulations or policies of the FCC promulgated thereunder with respect to alien ownership.

(f) BBC has not (i) entered into any agreement (oral or written) for the construction of a telecommunications system or other business utilizing the BBC Licenses which is not contemplated in this Agreement  or (ii) incurred any liability or other obligation with respect to the construction of any such system which is not contemplated in this Agreement.

7.5 Title to Licenses
.  To the extent permitted by law, BBC has good and marketable title to the BBC Licenses, free and clear of all Encumbrances.

7.6 No Violation, Litigation or Regulatory Action
.  Except as set forth on Schedule 7.4 attached hereto:

(a) Except for the FCC Consent, BBC has complied in all material respects with all Requirements of Laws which are applicable to the BBC Licenses; and

(b) There is no Action pending or, to the Knowledge of BBC, threatened against BBC, relating to BBC or the BBC Licenses which, if adversely determined, either would result in the revocation, cancellation, suspension or adverse modification of either of the BBC Licenses or would have a Material Adverse Effect on the ability of BBC to perform its obligations hereunder, nor is BBC aware of any reasonable basis for any such Action.

7.7 No Finder
.  No broker or finder has acted on behalf of BBC in connection with the transactions contemplated hereby.

7.8 Restricted Securities.
(a)
BBC acknowledges and agrees that the shares of Series A Preferred Stock issuable pursuant hereto (and any shares of Common Stock issued upon conversion thereof) will be characterized as “restricted securities” under the Securities Act and that, under the Securities Act and applicable regulations thereunder, such securities may not be resold, pledged or otherwise transferred without registration under the Securities Act or an exemption therefrom.  BBC acknowledges and agrees that (i) the shares of Series A Preferred Stock issuable pursuant hereto (and any shares of Common Stock issued upon conversion thereof) will be offered in a transaction not involving any public offering in the United States within the meaning of the Securities Act, and such shares have not yet been registered under the Securities Act and (ii) upon their issuance, such shares may be offered, resold, pledged or otherwise transferred only in a transaction registered under the Securities Act or meeting the requirements of Rule 144 or in accordance with another exemption from the registration requirements of the Securities Act (and based upon an opinion of counsel if ZZZ so requests) and in accordance with any applicable securities laws of any State of the United States or any other applicable jurisdiction.

(b)
BBC acknowledges and agrees that (i) the registrar or transfer agent for the shares of Series A Preferred Stock issuable hereunder (and any shares of Common Stock issued upon conversion thereof) will not be required to accept for registration of transfer any such shares except upon presentation of evidence satisfactory to ZZZ that the restrictions on transfer under the Securities Act have been complied with and (ii) the shares of Series A Preferred Stock issuable hereunder (and any shares of Common Stock issued upon conversion thereof) will be in the form of definitive physical certificates and will bear a legend substantially as set forth below:

“THE SECURITIES EVIDENCED HEREBY WERE ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER SECTION 5 OF THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND APPLICABLE STATE SECURITIES LAWS, AND THE SECURITIES EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM.  THE HOLDER OF THE SECURITIES EVIDENCED HEREBY AGREES FOR THE BENEFIT OF THE CORPORATION THAT (A) SUCH SECURITIES MAY NOT BE RESOLD, PLEDGED OR OTHERWISE TRANSFERRED, EXCEPT (1) IN A TRANSACTION MEETING THE REQUIREMENTS OF RULE 144 UNDER THE SECURITIES ACT, OR IN ACCORDANCE WITH ANOTHER EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT (AND BASED UPON AN OPINION OF COUNSEL IF THE CORPORATION SO REQUESTS), (2) TO THE CORPORATION OR (3) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT, IN EACH CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER OF THE SECURITY EVIDENCED HEREBY OF THE RESALE RESTRICTIONS SET FORTH IN CLAUSE (A) ABOVE.”

7.9 Investment
.  BBC acknowledges and agrees that: (a) the shares of Series A Preferred Stock issuable hereunder (and any shares of Common Stock issued upon conversion thereof) have not been registered under the Securities Act or under any state securities laws, and are being offered and sold in reliance upon federal and state exemptions for transactions not involving any public offering; (b) BBC is acquiring such shares solely for its own account for investment purposes, and not with a view to the distribution thereof in a transaction that would violate the Securities Act or the securities laws of any State of the United States or any other applicable jurisdiction; (c) BBC is a sophisticated purchaser with such knowledge and experience in business and financial matters that BBC is capable of evaluating the merits and risks of purchasing such shares; (d) BBC has received certain information concerning ZZZ and its subsidiaries and has had the opportunity to obtain additional information as desired in order to evaluate the merits and the risks inherent in holding such shares; (e) BBC is able to bear the economic risk and lack of liquidity inherent in holding such shares; and (f) BBC is an “accredited investor” within the meaning of Rule 501(a) under the Securities Act.

ARTICLE VIII. 
REPRESENTATIONS AND WARRANTIES WITH RESPECT TO ZZZ

ZZZ, LEWIS and UTEL jointly and severally hereby represent and warrant to BBC that the statements contained in this Article VIII are true and correct as of the date of this Agreement:

8.1 Organization of ZZZ; Certificate of Incorporation; No Subsidiaries
.  

(a) ZZZ is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.  ZZZ has full corporate power and authority to conduct its business as presently conducted by it and to own and lease its properties and Assets.  Prior to the execution of this Agreement and at all times prior to the closing, ZZZ has not engaged in and will not engage in any substantive business activities nor does it have or will it have any Liabilities (except for Liabilities incurred with respect to its formation).  ZZZ has furnished BBC with a true and correct copy of its Certificate of Incorporation, as in effect as of the date hereof (the “Existing Charter”).  The form of the First Amended and Restated Certificate of Incorporation of ZZZ is attached hereto as Exhibit I (the “Restated Certificate”).  The Restated Certificate will be approved by ZZZ’s stockholders and will be filed with the Secretary of State of the State of Delaware and become effective prior to the Closing.

(b)  ZZZ has no subsidiaries and does not own any partnership or joint venture interests or limited liability company membership interests or similar interests.

8.2 Authorization
.  ZZZ has all requisite corporate power and authority, and has taken all corporate action necessary, to execute and deliver this Agreement and the Ancillary Agreements, to consummate the transactions contemplated hereby and thereby and to perform its obligations hereunder and thereunder.  This Agreement has been duly executed and delivered by ZZZ and is, and upon execution and delivery the Ancillary Agreements each will be, legal, valid and binding obligations of ZZZ, enforceable against ZZZ in accordance with their terms except for the effect thereon of any applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights of creditors generally, and general principles of equity.

8.3 Capitalization of ZZZ.

(a) The authorized capital stock of ZZZ, under the Existing Charter consists of Three Thousand Shares (3000), of which Two Thousand One Hundred Shares are Common Stock, of which One Share (1) share is issued and outstanding at the date hereof and will be issued and outstanding immediately prior to the Closing, and Nine Hundred (900) shares of Preferred Stock, of which no shares are issued and outstanding at the date hereof and will be issued and outstanding immediately prior to the Closing.  UTEL is the sole beneficial and record owner of the issued and outstanding shares of ZZZ Common Stock, free and clear of all Encumbrances.  All of the outstanding shares of Common Stock have been duly authorized and validly issued, are fully paid and non-assessable and were issued in compliance with all applicable federal and state securities laws.

(b) The authorized capital stock of ZZZ, immediately following the Closing under the Restated Certificate, will consist of:

(i) Three Million Seven Hundred Twelve Thousand Four Hundred Seventy (3,712,470) shares of preferred stock, all of which will be designated “Series A Preferred Stock” and all of which will be issued and outstanding immediately following the Closing.  The rights, privileges and preferences of the Series A Preferred Stock will be as stated in the Restated Certificate; and

(ii) Fifteen Million (15,000,000) shares of Common Stock, Eight Million Five Hundred Twelve Thousand Eight Hundred Seventy (8,512,870) shares of which will be issued and outstanding immediately following  the Closing.

(c) There are no outstanding contracts, options, warrants, convertible securities or other rights to subscribe for or purchase, or contracts or other obligations to issue or grant any rights to acquire, directly or indirectly, any equity securities of ZZZ or to restructure or recapitalize ZZZ.  There are no outstanding contracts of ZZZ to repurchase, redeem or otherwise acquire any equity securities of ZZZ.  There are no outstanding or authorized stock appreciation, phantom stock, profit participation or similar rights with respect to ZZZ.  There are no voting trusts, proxies or other agreements or understandings with respect to the voting of the capital stock of ZZZ.  The outstanding ZZZ Common Stock is not subject to any preemptive rights, contractual or otherwise.

8.4 No Conflict or Violation; Consents
.  None of the execution, delivery or performance of this Agreement or any Ancillary Agreement, the consummation of the transactions contemplated hereby or thereby, nor compliance by ZZZ with any of the provisions hereof or thereof, will (a) violate or conflict with any provision of the Certificate of Incorporation or By-laws of ZZZ, (b) violate, conflict with or result in a breach of or constitute a Default (with or without notice or passage of time) under or result in the termination of or accelerate the performance required by or result in a right to terminate, accelerate or modify under or require a notice under or result in the creation of any Encumbrance upon any of ZZZ’s Assets under, any contract, lease, sublease, license, sublicense, franchise, permit, indenture, agreement or mortgage for borrowed money, instrument of indebtedness, security interest or other arrangement to which ZZZ is a party or by which it is bound or to which any of its Assets are subject or (c) violate any Requirements of Laws or Court Order applicable to ZZZ or its Assets.  Except for the FCC Consent and, to the extent applicable, HSR Approval, no notices to, declaration, filing or registration with, approvals or consents of or assignments by, any Persons (including any federal, state or local governmental or administrative authorities) are necessary to be made or obtained by ZZZ in connection with the execution, delivery or performance of this Agreement or any Ancillary Agreement to which ZZZ is a party.

8.5 No Brokers
.  Neither ZZZ nor any of ZZZ’s officers, directors, employees, stockholders or Affiliates has employed or made any agreement with any broker, finder or similar agent in connection with the transactions contemplated hereby.

8.6 Litigation
.  There are no Actions pending, threatened or anticipated against, related to or affecting ZZZ.

8.7 Business Plan
.  ZZZ has heretofore furnished the Business Plan to BBC.  The Business Plan has been prepared in good faith by ZZZ.  The Business Plan does not contain any untrue statement of a material fact nor does it omit to state a material fact necessary to make the statements made therein, in light of the circumstances under which they were made, not misleading, except that with respect to financial projections and other forward looking statements contained in the Business Plan ZZZ represents only that such projections and forward looking statements were prepared in good faith and that ZZZ reasonably believes there is a reasonable basis for such projections and forward looking statements.

8.8 Legal Compliance
.  To the Knowledge of UTEL and UTEL-IOWA, ZZZ has complied with all applicable laws (including rules, regulations, codes, plans, injunctions, judgments, orders, decrees, rulings and charges thereunder) of federal, state, local and foreign governments (and all agencies thereof), and no Action has been filed or commenced against it alleging any failure so to comply. 

8.9
Insurance
.  As of the Closing Date, ZZZ maintains valid and effective insurance policies to insure it against all risks which are usually insured against by persons or entities conducting businesses similar to that of ZZZ.  ZZZ has paid all premiums due with respect to all policies of insurance currently maintained by ZZZ.

8.10
Series A Preferred Stock.  The Series A Preferred Stock to be issued to BBC pursuant to this Agreement, and the shares of Common Stock into which shares of Series A Preferred Stock are convertible, when issued and delivered in accordance with the terms and conditions hereof and Restated Certificate, will be duly authorized, fully paid, validly issued and non-assessable.

8.9 Qualification.  ZZZ is legally qualified to be an FCC licensee generally and specifically with regard to the Licenses, and to receive any authorization or approval from any state or local regulatory authority necessary for it to acquire the Licenses.  ZZZ is in compliance with Section 310(b) of the Communications Act, and all rules, regulations or policies of the FCC promulgated thereunder with respect to alien ownership. 

8.10 Disclosure
.  No representations or warranties contained in this Article VIII, nor any document, exhibit, statement, certificate or schedule furnished to BBC or its counsel pursuant hereto or in connection with the transactions contemplated hereby, contains or will contain any untrue statement of a material fact or omits or will omit to state any material fact necessary in order to make the statements and information contained therein not misleading.  ZZZ has disclosed all events, conditions and facts materially affecting its Liabilities, business, and condition (financial or otherwise).

ARTICLE IX. 
actions prior to the closing date; PRE-CLOSING COVENANTS

The Parties hereto covenant and agree to take the following actions between the date hereof and the Closing Date:

9.1 Investigation by BBC.
  LEWIS shall provide BBC copies of the LEWIS License and LEWIS and UTEL shall furnish to BBC or its authorized representatives such additional information concerning the LEWIS License, LEWIS, UTEL, UTEL-IOWA and ZZZ (and their respective Affiliates) and their respective businesses as shall be reasonably requested, including all such information as shall be necessary to enable BBC or its representatives to verify the accuracy of the representations and warranties contained in this Agreement, to verify that the covenants of LEWIS, UTEL, UTEL-IOWA and ZZZ contained in this Agreement have been complied with and to determine whether the conditions set forth in Article XI have been satisfied.  No investigation made by BBC or its representatives hereunder shall affect the representations and warranties of LEWIS, UTEL, UTEL-IOWA and ZZZ hereunder.

9.2 Preserve Accuracy of Representations and Warranties
.  Each of the Parties hereto shall refrain from taking any action that would render any of its representations or warranties contained in this Agreement inaccurate in any material respect as of the Closing Date.  Each Party shall promptly notify the other Parties in writing (a) of any Action that shall be instituted or threatened against such Party to restrain, prohibit or otherwise challenge the legality of any transaction contemplated by this Agreement or (b) of any development causing a breach of any of the representations and warranties of such Party contained in this Agreement.  No disclosure by any Party pursuant to this Section 9.2, however, shall be deemed to amend or supplement this Agreement or to prevent or cure any misrepresentation, breach of warranty or breach of covenant therein.

9.3 Consents of Third Parties; Governmental Approvals.

(a) Consents.  The Parties will act diligently and reasonably to secure, before the Closing Date, any consent, approval or waiver, in form and substance reasonably satisfactory to the other Parties, from any party as required to be obtained to assign or transfer the Contributed Assets (including the BBC Licenses and the LEWIS License) to ZZZ or to otherwise satisfy the conditions set forth herein; provided that none of the Parties shall have any obligation to offer or pay any consideration in order to obtain any such consent or approval; and provided, further, that the Parties shall not make any agreement or understanding affecting any of the Contributed Assets as a condition for obtaining any such consent, approval or waiver except with the prior written consent of the other Parties.  During the period prior to the Closing Date, the Parties shall act diligently and reasonably to cooperate with one another to obtain the consents, approvals and waivers contemplated by this Section 9.3(a).

(b) FCC Consents.  LEWIS, BBC and ZZZ shall, as promptly as practicable following the date of this Agreement and in any event within thirty (30) days after the date of this Agreement, file with the FCC the requisite FCC Form 603 (or other appropriate form) applications seeking consent to assign the LEWIS License from LEWIS to ZZZ and the BBC Licenses from BBC to ZZZ.  The Parties shall cooperate and use their respective reasonable efforts to prosecute such application to a favorable conclusion and shall share equally any filing fees.
9.4 Operations Prior to the Closing Date
.  At all times prior to the Closing, LEWIS and BBC shall each respectively keep and maintain the LEWIS License and the BBC Licenses current and in good standing, including, without limitation, making any payment of principal, accrued interest, penalties or other indebtedness (if any) due to the FCC with respect to their respective Licenses on a timely basis.  BBC and LEWIS shall retain control of their respective Licenses at all times prior to the Closing.  LEWIS and BBC shall not:

(a) sell, lease, transfer or otherwise dispose of or mortgage or pledge or impose or suffer to be imposed any Encumbrance on the LEWIS License or the BBC Licenses; or

(b) take or agree to take any other action inconsistent with the consummation of the transactions contemplated by this Agreement.

9.5 Conduct of Business of UTEL-IOWA and UTEL
.  From the date hereof through the Closing, UTEL-IOWA shall, except as contemplated by this Agreement or the Business Plan, or as consented to by BBC in writing, operate its business in the Ordinary Course of Business in accordance with the Business Plan and will not take any action inconsistent with this Agreement or with the consummation of the Closing.  Without limiting the generality of the foregoing, UTEL-IOWA shall not, and each of UTEL and LEWIS shall cause UTEL-IOWA not to, except as specifically contemplated by this Agreement or as consented to by BBC in writing:

(a) change or amend the Certificate of Incorporation or By-laws of UTEL-IOWA;

(b) enter into, extend, materially modify, terminate or renew any contract, agreement, promissory note, lease, mortgage, indenture, license, franchise, instrument, commitment, arrangement and other similar obligation, other than in accordance with the Business Plan or in the Ordinary Course of Business;

(c) sell, assign, transfer, convey, lease, mortgage, pledge or otherwise dispose of or encumber any of its Assets, or any interests therein, other than in accordance with the Business Plan;

(d) incur any Liability for long-term indebtedness, guarantee the obligations of others, indemnify others or incur any other Liability which is in excess of $250,000 individually;

(e) take any action with respect to the grant of any bonus, severance or termination pay or increase in any manner the compensation or fringe benefits of any employee, other than in the Ordinary Course of Business;

(f) make any change in the key management structure of UTEL-IOWA, including, without limitation, the hiring of additional officers or the termination of existing officers; 

(g) adopt, enter into or amend any Employee Benefit Plan, agreement (including, without limitation, any collective bargaining or employment agreement), trust, fund or other arrangement for the benefit or welfare of any employee which is not consistent with the Business Plan; 

(h) acquire by merger or consolidation with, or merge or consolidate with, or purchase substantially all of the assets or equity interests of, or otherwise acquire any material assets or business of any corporation, partnership, association or other business organization or division thereof;

(i) declare, set aside, make or pay any dividend or other distribution in respect of UTEL-IOWA’s capital stock;

(j) enter into, renew, modify or revise any agreement or transaction with any Affiliate which is in excess of $100,000 individually or in the aggregate, or which is not in the Ordinary Course of Business;

(k) make any loans or advances to any partnership, firm or corporation, except for trade payables incurred in the Ordinary Course of Business;

(l) make any settlement or compromise with Tax authorities;

(m) knowingly fail to comply with all Requirements of Law applicable to it or its Assets;

(n) intentionally do any other act which would cause any representation or warranty of UTEL or UTEL-IOWA in this Agreement to be or become untrue in any material respect; 

(o) issue, repurchase or redeem or commit to issue, repurchase or redeem, any shares of capital stock, any options or other rights to acquire capital stock or any securities convertible into or exchangeable for capital stock of UTEL-IOWA; 

(p) permit UTEL to undergo a change of control such that Eric Steinmann ( or entities under his control) and LEWIS together hold less than fifty-one percent (51%) of the voting control of UTEL;

(q) enter into any agreement, or otherwise become obligated, to do any action prohibited hereunder.

9.6 Radio Frequency Testing Letters
.  Simultaneously with the execution and delivery of this Agreement, BBC will deliver to ZZZ an executed letter in the form attached hereto as Exhibit J consenting to ZZZ’s commencement of radio frequency testing in the BTAs covered by the BBC Licenses and LEWIS will deliver to ZZZ an executed letter in the form attached hereto as Exhibit K consenting to ZZZ’s commencement of radio frequency testing in the BTAs covered by the LEWIS License.

9.7 Delivery of Updated Disclosure Schedule; Acceptance.  BBC acknowledges that the Disclosure Schedule delivered by UTEL and UTEL-IOWA concurrently with the execution and delivery of this Agreement may have to be updated prior to the Closing.  As such, the Parties agree as follows:

(a) UTEL and UTEL-IOWA will have the right to update the Disclosure Schedule up to two (2) days prior to the Closing with events which have occurred between the Effective Date and the Closing Date;

(b) Not less than two (2) days prior to the Closing, UTEL and UTEL-IOWA shall deliver to BBC a copy of the proposed final Disclosure Schedule noting all changes from the Disclosure Schedule provided upon execution of this Agreement; and

(c) BBC shall notify UTEL prior to the Closing that either (i) BBC accepts such final Disclosure Schedule, in which case it will become a part of this Agreement and all such disclosures made in such final Disclosure Schedule shall be made as if they had been disclosed in the Disclosure Schedule as of the Effective Date or (ii) BBC, in its reasonable discretion, does not accept such proposed final Disclosure Schedule because it contains disclosures of material events or commitments which were incurred not in accordance with the Business Plan or not in the Ordinary Course of Business,  in which case BBC may elect to terminate this Agreement (which for purposes of this Agreement shall be deemed to be terminated pursuant to Section 14.1 (a(ii)).  

9.8 Conduct of Business of ZZZ
.  From the date hereof through the Closing, except as contemplated by this Agreement or as consented to by BBC in writing, ZZZ shall have no business operations whatsoever and will not take any action inconsistent with this Agreement or with the consummation of the Closing.  Without limiting the generality of the foregoing, UTEL and Ishiharra shall not, except as specifically contemplated by this Agreement or as consented to by BBC in writing:

(a) change or amend the Certificate of Incorporation or By-laws of ZZZ;

(b) cause or permit ZZZ to (i) enter into any contractual obligation or (ii) incur any Liability whatsoever. 

ARTICLE X. 
ADDITIONAL AGREEMENTS

10.1 Reasonable Efforts
.  Subject to the terms and conditions herein, each of the Parties hereto agrees to use all commercially reasonable efforts to take or cause to be taken, all actions, and to do or cause to be done, all things reasonably necessary, proper or advisable under applicable laws and regulations to consummate and make effective the transactions contemplated by this Agreement and the Ancillary Agreements as promptly as practicable.  In case at any time after the Closing Date any further action is reasonably necessary to carry out the purposes of this Agreement and the Ancillary Agreements, the proper agents, officers and directors of each Party hereto shall take such action.

10.2 Governmental Authorizations
.  

(a) LEWIS shall not cause or permit, by any act or failure to act, any of his governmental authorizations or the LEWIS License to expire or to be surrendered or modified or take any action that would cause any Governmental Body to institute proceedings for the suspension, revocation or material and adverse modification of any of such governmental authorizations or fail to prosecute with due diligence any pending applications before any Governmental Body in connection with the LEWIS License.

(b) BBC shall not cause or permit, by any act or failure to act, any of the BBC Licenses to expire or to be surrendered or modified or take any action that would cause any Governmental Body to institute proceedings for the suspension, revocation or material and adverse modification of any of the BBC Licenses or fail to prosecute with due diligence any pending applications before any Governmental Body in connection with the BBC Licenses.

10.3 No Obligation of BBC to Provide Additional Funds to ZZZ
.  The Parties acknowledge and agree that in no event shall BBC be obligated or required to make any additional capital contributions or loans to ZZZ, whether in connection with the build-out and operation of PCS wireless voice and data telecommunications networks in the Hawkeye City, Dream Field and Twin Farms, IOWA markets in accordance with the Business Plan or otherwise.

10.4 BBC Rights with Respect to Dream Field and Twin Farms Markets
.  The Parties acknowledge and agree that BBC has FCC PCS wireless licenses covering 15 MHz of additional spectrum in the Dream Field and Twin Farms, IOWA BTAs (the “Additional IOWA Spectrum”) that are not being contributed to ZZZ hereunder.  The Parties further acknowledge and agree that (a) for a period of nine (9) months after the Effective Date hereof, BBC has the right to sell, transfer, assign or otherwise exploit the Additional IOWA Spectrum in its sole and absolute discretion without offering the Additional IOWA Spectrum to ZZZ or its Affiliates and (b) BBC has the right to sell, transfer, assign or otherwise exploit the wireless licenses and other businesses and assets of BBC and its Affiliates (other than the Additional IOWA Spectrum), in its sole and absolute discretion without offering such licenses or assets to ZZZ or its Affiliates; and (c) neither BBC nor its designees to the ZZZ Board of Directors shall have any obligation to present any business opportunity relating to BBC’s wireless licenses or related assets to ZZZ or its Affiliates as a result of this Agreement or any Ancillary Agreement or any other agreement or document contemplated hereby or such directorships, except as provided in this Section 10.4 with respect to the Additional IOWA Spectrum.  After the date which is nine (9) months after the Closing Date hereof, if BBC or its Affiliates intend to sell, transfer or assign all or any portion of the Additional IOWA Spectrum to a non-Affiliate, BBC hereby grants ZZZ a right of first offer with respect to the purchase of all or such portion of the Additional IOWA Spectrum.  Should BBC, or its Affiliates, as the case may be, propose to accept one or more bona fide offers from any Person or Persons to purchase all or a portion of the Additional IOWA Spectrum to a non-Affiliate, BBC shall provide ZZZ written notice of such intent, describing in reasonable detail the terms and conditions of the sale (including the amount and form of consideration and other material terms of the investment at which BBC is willing to conclude such sale) (the “Proposed Sale Notice”).  ZZZ will have a period of twenty (20) calendar days after receipt of the Proposed Sale Notice to deliver a written notice (the “ZZZ Notice of Interest”) to BBC indicating ZZZ’s interest in purchasing the Additional IOWA Spectrum on the same terms and conditions set forth in the Proposed Sale Notice.  If ZZZ delivers an ZZZ Notice of Interest, then the Parties shall negotiate in good faith to finalize the terms of such sale to ZZZ and to enter into definitive documentation with respect thereto.  If ZZZ and BBC (or the relevant Affiliate thereof) do not enter into definitive documentation for the sale of Additional IOWA Spectrum within thirty (30) calendar days after the date of the ZZZ Notice of Interest, then BBC (or the relevant Affiliate thereof) shall be free to negotiate with other third parties concerning the sale of the Additional IOWA Spectrum.  If ZZZ does not deliver a Notice of Interest to BBC (or the relevant Affiliate thereof) within such twenty (20) calendar day period, (a) ZZZ shall be deemed to have rejected the purchase of the Additional IOWA Spectrum and (b) BBC (or the relevant Affiliate thereof) may, during a ninety (90) calendar day period following the expiration of the twenty (20) calendar day period referred to above, enter into agreements with any other third-party with respect to the sale of such Additional IOWA Spectrum upon terms no more favorable to the third party than those specified in the Proposed Sale Notice.  

10.5 Right of First Offer
.  For a period of two (2) years after Closing, if either LEWIS or UTEL (or any of their respective Affiliates) intends to build-out or develop voice or data wireless telecommunications networks (other than such networks contemplated hereby) through a strategic partnership, joint venture or other investment with an unrelated third-party (whether such third-party investment is to be made in the form of a contribution of assets, cash or otherwise) in any BTA in which BBC or any of its Affiliates now or in the future owns or has a contractual right to acquire a wireless license, each of LEWIS and UTEL (and their respective Affiliates) hereby grants to BBC a right of first offer to participate in such strategic alliance or joint venture or to invest in such other investment with respect to the build-out and development of any such voice or data wireless telecommunications network (each, a “New Project”).  LEWIS or UTEL (or any of their respective Affiliates), as the case may be, shall provide BBC written notice of the New Project, describing in reasonable detail the terms and conditions of the proposed New Project (including the amount and form of the proposed third-party investment and other material terms of the investment).  BBC will have a period of twenty (20) calendar days after receipt of the notice to deliver a written notice (the “Notice of Interest”) to LEWIS or UTEL (or the relevant Affiliate thereof), as the case may be, indicating BBC’s interest in the New Project.  If BBC delivers a Notice of Interest to LEWIS or UTEL (or the relevant Affiliate thereof) indicating its interest in the New Project then the Parties shall negotiate in good faith to finalize the terms of such New Project and to enter into definitive documentation with respect thereto.  If BBC and LEWIS or UTEL (or the relevant Affiliate thereof), as the case may be, do not enter into definitive documentation for the New Project within ninety (90) calendar days after the date of BBC’s Notice of Interest, then LEWIS or UTEL (or the relevant Affiliate thereof) shall be free to negotiate with other third parties concerning the New Project; provided that LEWIS, UTEL or such Affiliate has complied with its obligations under this Section 10.5.  If BBC does not deliver a Notice of Interest to LEWIS or UTEL (or the relevant Affiliate thereof) within such twenty (20) calendar day period, (a) BBC shall be deemed to have rejected the New Project and (b) LEWIS or UTEL (or the relevant Affiliate thereof) may, during a ninety (90) calendar day period following the expiration of the twenty (20) calendar day period referred to above, enter into agreements with any other third-party participant with respect to such New Project upon terms no more favorable to the third-party participant than those specified in the notice delivered to BBC with respect to such New Project.

ARTICLE XI. 
CONDITIONS PRECEDENT TO THE OBLIGATIONS OF BBC

The obligations of BBC to consummate the Closing under this Agreement shall be, at the option of BBC, subject to the satisfaction of the conditions set forth below on or prior to the Closing Date.  These conditions are for the sole benefit of BBC and may be waived by BBC at any time in its sole discretion.

11.1 No Misrepresentation or Breach of Covenants and Warranties.
  There shall have been no material breach by LEWIS, UTEL, UTEL-IOWA or ZZZ in the performance of any of their covenants and agreements herein; each of the representations and warranties of LEWIS, UTEL, UTEL-IOWA and ZZZ contained or referred to herein shall be true and correct in all material respects on such Closing Date as though made on such Closing Date, except for changes therein specifically permitted or contemplated by this Agreement or resulting from any transaction expressly consented to in writing by BBC.

11.2 No Restraint or Litigation
.  No Action (except for any Action relating to FCC matters, which shall be governed solely by the condition set forth in Section 11.3) shall have been instituted to restrain or prohibit or otherwise challenge the legality or validity of the transactions contemplated hereby or which would materially adversely effect the right of ZZZ to own and control the Licenses following the Closing.

11.3 Final FCC Order
.  The FCC shall have consented to the assignment of the LEWIS License and the BBC Licenses to ZZZ and such consent shall have become a Final Order, without any additional unreasonable expenses or requirements imposed on BBC or ZZZ as a condition to transfer.  

11.4 Management Agreement
.  The parties to the Management Agreement shall have executed and delivered the Management Agreement in a form reasonably satisfactory to such parties.

11.5 UTEL-IOWA Qualifying Assets
.  The value of the Qualifying UTEL-IOWA Assets owned by UTEL-IOWA at the Closing shall be accepted by BBC or finally determined by appraisal as provided in Section 2.3.

11.6 Necessary Consents
.  There shall have been delivered to BBC all third party consents required for each of LEWIS, UTEL, UTEL-IOWA and ZZZ to consummate the transactions contemplated by this Agreement.

11.7 Closing Deliveries
.  LEWIS, UTEL, UTEL-IOWA and ZZZ shall have made all of their deliveries at Closing described in Sections 3.2 (b)-(d).

11.8 Final Disclosure Schedule.  BBC shall be satisfied, in its reasonable discretion, with the final Disclosure Schedule.

11.9 Restated Certificate.  The Restated Certificate shall have been filed by ZZZ with the Secretary of State of the State of Delaware and such filing shall have become effective, and no action shall have been taken or authorized by ZZZ or its Affiliates to amend, supplement or rescind the Restated Certificate as so filed.

11.10
Exchange Transaction.  BBC and UTEL shall have executed definitive agreements in connection with the transaction described on Exhibit L for the exchange of certain PCS licenses held by BBC for certain assets and PCS licenses held by (and to be granted to) UTEL.  

ARTICLE XII. 
CONDITIONS PRECEDENT TO THE OBLIGATIONS 
OF LEWIS, UTEL and CLEAR TALK

The obligations of LEWIS, UTEL and ZZZ to consummate the Closing under this Agreement shall be, at the option of LEWIS, UTEL and ZZZ, subject to the satisfaction of the conditions set forth below on or prior to the Closing Date.  These conditions are for the sole benefit of LEWIS, UTEL and ZZZ and may be waived by LEWIS, UTEL and ZZZ at any time in their sole discretion.

12.1 No Misrepresentation or Breach of Covenants and Warranties.
  There shall have been no material breach by BBC in the performance of any of its covenants and agreements herein and each of the representations and warranties of BBC contained or referred to in this Agreement shall be true and correct in all material respects on the Closing Date as though made on such Closing Date, except for changes therein specifically permitted by this Agreement or resulting from any transaction expressly consented to in writing by LEWIS, UTEL or ZZZ.

12.2 No Restraint or Litigation
.  No Action by any Governmental Body (except for any Action by any Governmental Body relating to FCC matters, which shall be governed solely by the condition set forth in Section 12.3) shall have been instituted to restrain, prohibit or otherwise challenge the legality or validity of the transactions contemplated hereby.

12.3 FCC Consent.
  The FCC shall have consented to the assignment of the LEWIS License and the BBC Licenses to ZZZ, without any additional unreasonable expenses or requirements imposed on LEWIS (or his Affiliates) or ZZZ as a condition to transfer.  

12.4 Necessary Consents.
  BBC shall have delivered all third party consents required for BBC to consummate the transactions contemplated by this Agreement.

12.5 Closing Deliveries.
  BBC shall have made all of its deliveries at Closing described in Section 3.2 (a).

12.6
Exchange Transaction.  BBC and UTEL shall have executed definitive agreements in connection with the transaction described on Exhibit L for the exchange of certain PCS licenses held by BBC for certain assets and PCS licenses held by (and to be granted to) UTEL.  

ARTICLE XIII. 
INDEMNIFICATION
13.1 Survival.
  All of the representations and warranties of the Parties contained herein shall survive the Closing hereunder (even if the other party knew or had reason to know of any misrepresentation or breach of warranty at the time of such Closing, unless the other party expressly waives in writing any such breach at or before the time of such Closing) and shall continue in full force and effect until the two (2) year anniversary of the Closing Date, except that the representations and warranties set forth in Sections 4.2, 4.3, 5.1, 5.4, 6.2, 6.4, 7.2, 7.5, 8.2 and 8.3 shall survive the Closing and continue in full force and effect forever thereafter, and except that the representations and warranties set forth in Section 4.10 shall survive until the expiration of the applicable statute of limitations (with extensions thereof) plus 60 calendar days.

13.2 Indemnification by LEWIS, UTEL and ZZZ
.  

(a) In the event (i) LEWIS, UTEL, or UTEL-IOWA breaches (or in the event any third party alleges facts that, if true, would mean LEWIS, UTEL, or UTEL-IOWA has breached) any of his or its representations, warranties or covenants contained herein or in any of the Ancillary Agreements and, if there is an applicable survival period pursuant to Section 13.1 above and BBC or ZZZ makes a written claim against LEWIS, UTEL, or UTEL-IOWA within such period or (ii) of any actual or threatened Action against BBC or ZZZ or any of their respective  Affiliates relating to or arising from (a) LEWIS’s ownership or operation of the LEWIS License prior to the Closing, (b) the operation of UTEL-IOWA prior to the Closing, or (c) UTEL’s ownership of the UTEL-IOWA Stock prior to the Closing, then LEWIS and UTEL jointly and severally agree to indemnify and hold harmless BBC and its directors, officers, stockholders, subsidiaries, Affiliates, agents, successors and assigns from and against the entirety of any Losses or reasonable Expenses any such Person may incur through and after the date of the claim for indemnification resulting from, arising out of, relating to, in the nature of or caused by the breach (or the alleged breach) or such actual or threatened Action.

(b) In the event (i) ZZZ breaches (or in the event any third party alleges facts that, if true, would mean ZZZ has breached) any of its representations, warranties or covenants contained herein or in any of the Ancillary Agreements and, if there is an applicable survival period pursuant to Section 13.1 above and BBC makes a written claim against LEWIS or UTEL within such period or (ii) of any actual or threatened Action against BBC or any of its Affiliates relating to or arising from the operation of ZZZ prior to the Closing, then LEWIS and UTEL jointly and severally agree to indemnify and hold harmless BBC and its directors, officers, stockholders, subsidiaries, Affiliates, agents, successors and assigns from and against the entirety of any Losses or reasonable Expenses any such Person may incur through and after the date of the claim for indemnification resulting from, arising out of, relating to, in the nature of or caused by the breach (or the alleged breach) or such actual or threatened Action.

(c)
In the event (i) ZZZ breaches (or in the event any third party alleges facts that, if true, would mean ZZZ has breached) any of its representations, warranties or covenants contained herein or in any of the Ancillary Agreements and, if there is an applicable survival period pursuant to Section 13.1 above and BBC makes a written claim against ZZZ within such period or (ii) of any actual or threatened Action against BBC or any of its Affiliates relating to or arising from the operation of ZZZ prior to the Closing, then ZZZ agrees to indemnify and hold harmless BBC and its directors, officers, stockholders, subsidiaries, Affiliates, agents, successors and assigns from and against the entirety of any Losses or reasonable Expenses any such Person may incur through and after the date of the claim for indemnification resulting from, arising out of, relating to, in the nature of or caused by the breach (or the alleged breach) or such actual or threatened Action.

13.3 Indemnification by BBC
.  In the event BBC breaches (or in the event any third party alleges facts that, if true, would mean BBC has breached) any of its representations, warranties or covenants contained herein or in any of the Ancillary Agreements and, if there is an applicable survival period pursuant to Section 13.1 above and ZZZ makes a written claim against BBC within such period or in the event of any actual or threatened Action against ZZZ relating to or arising from BBC’s ownership or operation of the BBC Licenses prior to the Closing, then BBC agrees to indemnify and hold harmless ZZZ and its directors, officers, stockholders, subsidiaries, Affiliates, agents, successors and assigns from and against the entirety of any Losses or reasonable Expenses any such Person may incur through and after the date of the claim for indemnification resulting from, arising out of, relating to, in the nature of or caused by the breach (or the alleged breach) or such actual or threatened Action.

13.4 Certain Limitations
.    Notwithstanding any provision of this Agreement to the contrary, the maximum aggregate liability of BBC pursuant to its indemnification obligations under Section 13.3 shall be $3,712,470.  In no event shall any Indemnified Party (as defined below) be entitled to receive any special, punitive or consequential damages.  Anything contained in this Agreement to the contrary notwithstanding, effective as of the Closing, neither LEWIS, UTEL nor any other officers, directors, employees or Affiliates of ZZZ or UTEL-IOWA shall have any right of contribution or indemnification or limitation of liability from or subrogation against, ZZZ or UTEL-IOWA in respect of its obligations under this Article XIII, regardless of whether such right arises prior to, at or after the Effective Date and whether under this Agreement, any other agreement, any charter, by-laws, formation agreement, operating agreement or other governing document with respect to any entity or applicable law.

13.5 Notice of Claims.
(a) Any party (the “Indemnified Party”) seeking indemnification under this Article XIII shall give to the party obligated to provide indemnification to such Indemnified Party (the “Indemnitor”) a notice (a “Claim Notice”) describing in reasonable detail the facts giving rise to any claim for indemnification hereunder and shall include in such Claim Notice (if then known) the amount or the method of computation of the amount of such claim, and a reference to the provision of this Agreement or any agreement, document or instrument executed pursuant hereto or in connection herewith upon which such claim is based; provided that a Claim Notice shall be given promptly after the Indemnified Party knows or reasonably should have known of the circumstances giving rise to the claim; provided further that failure to give such notice shall not relieve the Indemnitor of its obligations hereunder except to the extent the Indemnitor shall have been prejudiced by such failure.

(b) Subject to Section 13.4, after the giving of any Claim Notice pursuant hereto, the amount of indemnification to which an Indemnified Party shall be entitled under this Article XIII shall be determined: (i) by the written agreement between the Indemnified Party and the Indemnitor; or (ii) an award from an arbitrator pursuant to Section 15.11 hereof or by a final judgment or decree of any court of competent jurisdiction.  The judgment or decree of a court shall be deemed final when the time for appeal, if any, shall have expired and no appeal shall have been taken or when all appeals taken shall have been finally determined.  The Indemnified Party shall have the burden of proof in establishing the amount of Losses and Expenses suffered by it.

13.6 Third Person Claims.

(a) Subject to Section 13.6(b), the Indemnified Party shall have the right to conduct and control, through counsel of its choosing, the defense, compromise or settlement of any third Person Action against such Indemnified Party as to which indemnification will be sought by any Indemnified Party from any Indemnitor hereunder, and in any such case the Indemnitor shall cooperate in connection therewith and shall furnish such records, information and testimony and attend such conferences, discovery proceedings, hearings, trials and appeals as may be reasonably requested by the Indemnified Party in connection therewith; provided that the Indemnitor may participate, through counsel chosen by it and at its own expense, in the defense of any such Action as to which the Indemnified Party has so elected to conduct and control the defense thereof; and provided, further, that the Indemnified Party shall not, without the written consent of the Indemnitor (which written consent shall not be unreasonably withheld or delayed), pay, compromise or settle any Action, except that no such consent shall be required if, following a written request from the Indemnified Party, the Indemnitor shall fail, within fourteen (14) days after the making of such request, to acknowledge and agree in writing that, if such Action shall be adversely determined, such Indemnitor has an obligation to provide indemnification hereunder to such Indemnified Party.  Notwithstanding the foregoing, the Indemnified Party shall have the right to pay, settle or compromise any such Action without such consent, provided that in such event the Indemnified Party shall waive any right to indemnity therefor hereunder unless such consent is unreasonably withheld.

(b) If any third Person Action against any Indemnified Party is solely for money damages, then the Indemnitor shall have the right to conduct and control, through counsel of its choosing, the defense, compromise or settlement of any such third Person Action against such Indemnified Party as to which indemnification will be sought by any Indemnified Party from any Indemnitor hereunder if the Indemnitor has acknowledged and agreed in writing that, if the same is adversely determined, the Indemnitor has an obligation to provide indemnification to the Indemnified Party in respect thereof, and in any such case the Indemnified Party shall cooperate in connection therewith and shall furnish such records, information and testimony and attend such conferences, discovery proceedings, hearings, trials and appeals as may be reasonably requested by the Indemnitor in connection therewith; provided that the Indemnified Party may participate, through counsel chosen by it and at its own expense, in the defense of any such Action as to which the Indemnitor has so elected to conduct and control the defense thereof.  Notwithstanding the foregoing, the Indemnified Party shall have the right to pay, settle or compromise any such Action, provided that in such event the Indemnified Party shall waive any right to indemnity therefor hereunder unless the Indemnified Party shall have sought the consent of the Indemnitor to such payment, settlement or compromise and such consent was unreasonably withheld, in which event no claim for indemnity therefor hereunder shall be waived.

13.7 Amount of Indemnification Payments.
  In calculating any Loss or Expense there shall be deducted any insurance recovery in respect thereof (and no right of subrogation shall accrue hereunder to any insurer).

ARTICLE XIV. 
TERMINATION AND DEFAULT
14.1 Termination.

(a) Termination.  Anything contained in this Agreement to the contrary notwithstanding, this Agreement may be terminated:

(i) By mutual written consent of BBC, on the one hand, and LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand;

(ii) By either BBC, on the one hand, or LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand, upon written notice to the other, in the event one or more of the other Parties (the “Breaching Party”) has materially breached its representations, warranties or covenants contained in this Agreement and, if such breach is a breach of a covenant which is capable of being cured, within 30 days of such breach the Breaching Party has failed to cure, or take material actions which will result in a timely cure of, such breach; provided, however, that the party claiming such breach (i) is not itself in material breach of its representations, warranties or covenants contained herein, (ii) promptly notifies the Breaching Party in writing (the “Termination Notice”) of its intention to exercise its rights under this Agreement as a result of the breach and (iii) specifies in such Termination Notice the representation, warranty or covenant of which the Breaching Party is allegedly in material breach; 

(iii) By either BBC, on the one hand, or LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand, upon written notice to the other, if a court of competent jurisdiction shall have issued an order, decree or ruling permanently restraining, enjoining or otherwise prohibiting any of the transactions contemplated by this Agreement, and such order, decree, ruling or other action shall have become final and non-appealable;

(iv) By either BBC, on the one hand, or LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand, if a Party becomes insolvent, makes an assignment for the benefit of creditors, files a voluntary petition in bankruptcy or other statute to protect debtors, or such petition is filed against a Party and is not dismissed or bonded within sixty (60) days, or is otherwise a party to proceedings in bankruptcy, reorganization or the appointment of a receiver, trustee, custodian for or over its property and such proceedings, if involuntary, are not vacated, set aside or stayed within sixty (60) days after commencement; or
(v) By either BBC, on the one hand, or LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand, upon twenty (20) days’ prior written notice of such termination, if the Closing shall not have occurred within twelve (12) months after the Effective Date of this Agreement.    

(b) In the Event of Termination.  In the event of termination of this Agreement, no Party hereto shall have any liability to any other Party to this Agreement, except for any willful breach of or knowing misrepresentation made in, this Agreement occurring prior to the termination of this Agreement.  The provisions of this Section 14.1(b) and Sections 15.1, 15.6, 15.7, 15.8, 15.11, 15.12, 15.13 and 15.14 shall expressly survive the expiration or termination of this Agreement.  Nothing in this Section 14.1(b) shall be deemed to release any Party from any liability for breach by such Party of its obligations under this Agreement or from any obligations that exist under separate agreements between the Parties.

14.2 UTEL Event of Default; Achievement of Performance Criteria.  

(a) In the event that ZZZ has failed to achieve the Performance Criteria on or before the date which is twenty-four (24) months after the Closing Date (the “Performance Date”) and such failure to achieve the Performance Criteria by the Performance Date is a result in whole or in part of UTEL’s failure to make the UTEL Additional Contributions, BBC may provide written notice (the “Default Notice”) to UTEL of such failure at any time after the Performance Date.  UTEL shall make the UTEL Additional Contributions which are required to enable ZZZ to achieve the Performance Criteria as soon as commercially practicable after the date of such Default Notice and in any event within thirty (30) days from the date of receipt of the Default Notice.  UTEL’s failure to make such UTEL Additional Contributions will result in an event of default (a “UTEL Event of Default”) for which BBC may exercise any and all rights it may have under this Agreement and the Pledge Agreement.  BBC’s rights set forth in this Section 14.2 and the Pledge Agreement shall be in addition to and shall in no manner limit the rights BBC may have under any other provisions of this Agreement, the Ancillary Agreements or in equity or at law with respect to a breach of this Agreement or an Ancillary Agreement by UTEL. 

(b) At such time as the Performance Criteria are achieved, ZZZ shall deliver to BBC a certificate of the President/CEO of UTEL certifying as to ZZZ’s achievement of the Performance Criteria with reasonable documentation supporting such certification.  Upon BBC’s reasonable satisfaction that such Performance Criteria have been achieved and the satisfaction by UTEL of all of its obligations outstanding under the UTEL Pledge Agreement, BBC shall terminate the UTEL Pledge Agreement and return to UTEL its shares of Common Stock of ZZZ pledged thereunder.  Any failure of BBC and UTEL to agree upon the satisfaction of the Performance Criteria shall be determined in accordance with the provisions of Section 15.11.            

ARTICLE XV. 
GENERAL PROVISIONS

15.1 Confidential Nature of Information
.  Each Party agrees that it will treat in confidence all documents, materials and other information which it shall have obtained regarding the other Parties during the course of the negotiations leading to the consummation of the transactions contemplated hereby (whether obtained before or after the date of this Agreement), the investigation provided for herein and the preparation of this Agreement and other related documents, all in accordance with the terms of the existing Non-Disclosure Agreement among the Parties.

15.2 No Public Announcement; Press Releases
.  No Party shall, without the approval of the other (LEWIS, UTEL, UTEL-IOWA and ZZZ shall be considered one Party for the purposes of this Section 15.2), make any press release or other public announcement concerning the transactions contemplated by this Agreement, except as and to the extent that any such Party shall be so obligated by law, in which case the other Party shall be advised and the Parties shall use their reasonable efforts to cause a mutually agreeable release or announcement to be issued; provided that the foregoing shall not preclude communications or disclosures necessary to (a) implement the provisions of this Agreement, (b) comply with accounting and Securities and Exchange Commission disclosure obligations or applicable FCC disclosure obligations or (c) preclude BBC from issuing a press release or press releases with respect to the transaction hereunder; and provided further LEWIS, UTEL, UTEL-IOWA and ZZZ hereby consent to BBC issuing a press release with respect to this Agreement promptly after the execution of this Agreement and upon the closing of the transactions contemplated hereby in a form which has been provided to UTEL with a reasonable opportunity for UTEL to provide comments to such press release(s); and provided further nothing herein shall be deemed to require BBC to issue any press release with respect to this Agreement.

15.3 Notices.
  All notices, certifications, requests, demands, payments and other communications hereunder shall be in writing and shall be deemed to have been duly given and delivered if sent by overnight delivery, by a nationally-recognized overnight delivery service; if mailed, by first class certified mail, postage prepaid or delivered personally; or if sent by facsimile, with transmission confirmed by a printout from the facsimile machine and simultaneously followed by the original communications by first class certified mail, postage prepaid:

If to LEWIS, UTEL or UTEL-IOWA:

UTEL, Inc.

21231 Hawthorne Blvd.
71st Floor
Torrance, CA 90505
Attention: MARTIN LEWIS, President

Telephone:  (310) 542-2144
Facsimile:  (310) 542-2141 


With a copy (which shall not constitute notice) to:

Bryant, Odom, and Parker LLC
1321 The Strand
Manhattan Beach, California 90266
Telephone:  (310) 545-2099
Facsimile:  (310) 545-3100 
If to BBC:




BIG BAD CELLULAR COMPANY, Inc.




100 San Vicente Blvd.



Los Angeles, CA  90064



Attention:  Legal Department





Telephone:  (213) 333-1122



Facsimile:  (213) 333-1121


With a copy (which shall not constitute notice) to:

Pryor and Maddox
1060 West Addison Street
Chicago, Illinois 60613

Attention:  Michael Barrett



Telephone:  (630) 234-3001



Facsimile:  (630) 234-3050

If to ZZZ:

c/o UTEL, Inc.

21231 Hawthorne Blvd.

71st Floor

Torrance, CA 90505

Attention: MARTIN LEWIS, President

Telephone:  (310) 542-2144

Facsimile:  (310) 542-2141 

With a copy (which shall not constitute notice) to:

BIG BAD CELLULAR COMPANY, Inc.




100 San Vicente Blvd.




Los Angeles, CA  90064




Attention:  Legal Department





Telephone:  (213) 333-1122




Facsimile:  (213) 333-1121

or to such other address or addresses as may hereafter be specified by notice given by any of the above to the others.  Notices given by United States certified mail as aforesaid shall be effective on the third (3rd) business day following the day on which they were deposited in the mail.  Notices delivered in person shall be effective upon delivery.  Notices given by facsimile shall be effective when transmitted, provided facsimile notice is confirmed by telephone and is transmitted on a business day during regular business hours.

15.4 Successors and Assigns
.  

(a) The rights of any Party under this Agreement shall not be assignable by such Party hereto prior to the Closing without the written consent of the other Parties, except that the rights (but not obligations) of BBC hereunder may be assigned prior to the Closing, without the consent of LEWIS, UTEL, UTEL-IOWA or ZZZ, to any of its Affiliates, subsidiaries and successors.

(b) This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their successors and permitted assigns.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon any Person other than the Parties and their successors and permitted assignees, any right, remedy or claim under or by reason of this Agreement.

15.5 Entire Agreement; Amendments
.  This Agreement and the Exhibits referred to herein and the documents delivered pursuant hereto contain the entire understanding of the Parties hereto with regard to the subject matter contained herein or therein, and supersede all prior agreements, understandings or letters of intent between or among any of the Parties hereto.  This Agreement shall not be amended, modified or supplemented except by a written instrument signed by an authorized representative of BBC, on the one hand, and LEWIS, UTEL, UTEL-IOWA and ZZZ, on the other hand.

15.6 Waivers
.  Any failure of BBC, on the one hand, or LEWIS, UTEL, UTEL-IOWA or ZZZ, on the other hand, to comply with any obligation, covenant, agreement or condition herein may be waived by the other Party only by a written instrument signed by BBC or LEWIS, UTEL, UTEL-IOWA and ZZZ, as applicable, granting such waiver, but such waiver or failure to insist upon strict compliance with such obligation, covenant, agreement or condition shall not operate as a waiver of or estoppel with respect to, any subsequent or other failure.

15.7 Expenses
.  Except as expressly provided herein, each Party hereto will pay all of its own costs and expenses incident to its negotiation and preparation of this Agreement and the consummation of the transactions contemplated hereby, including the fees, expenses and disbursements of its counsel and advisors. In the event any Party shall bring an Action or arbitration in connection with the performance, breach or interpretation of this Agreement or any Ancillary Agreement, the prevailing party in any such action or arbitration shall be entitled to recover from the losing party all reasonable costs and expenses of such Action or arbitration, including attorneys’ fees.

15.8 Partial Invalidity
.  Wherever possible, each provision hereof shall be interpreted in such manner as to be effective and valid under applicable law, but in case any one or more of the provisions contained herein shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, such provision shall be ineffective to the extent, but only to the extent, of such invalidity, illegality or unenforceability without invalidating the remainder of such provision or provisions or any other provisions hereof, unless such a construction would be unreasonable; provided, however, that if the removal of such offending term or provision materially alters the burdens or benefits of any of the Parties under this Agreement, the Parties agree to negotiate in good faith such modifications to this Agreement as are appropriate to ensure the burdens and benefits of each Party under such modified Agreement are reasonably comparable to the burdens and benefits originally contemplated and expected hereunder.

15.9 Execution in Counterparts
.  This Agreement may be executed in one or more counterparts which may be delivered by facsimile, each of which shall be considered an original instrument, but all of which shall be considered one and the same agreement, and shall become binding when one (1) or more counterparts have been signed by each of the Parties hereto and delivered to each of the other Parties hereto.

15.10 Further Assurances
.  The Parties agree to execute, acknowledge and deliver any and all additional papers, documents and other assurances and shall perform any and all acts and things reasonably necessary in connection with the performance of the obligations hereunder to carry out the intent of the Parties hereunder.

15.11 Resolution of Disputes
.  Except with respect to a breach of the obligations of confidentiality set forth in Section 15.1 or actions detrimental to the acquisition of the Licenses contemplated hereunder or any breach of the Stockholders Agreement or the Investor’s Rights Agreement, as to which the non-breaching party shall have the right to seek specific performance, injunctive remedy or other equitable remedies, senior management employees of BBC and UTEL and ZZZ shall meet and negotiate in good faith to reach a satisfactory resolution to any dispute arising in connection with this Agreement.  If such negotiations do not result in a resolution within five (5) days after the first meeting of such representatives, then any dispute, claim or controversy arising under this Agreement or any of the Ancillary Agreements or in any way related to this Agreement or any of the Ancillary Agreements or their interpretation, enforceability or inapplicability shall be submitted to binding arbitration at the election of either BBC, on the one hand, or LEWIS, UTEL and ZZZ, on the other hand.  The arbitration shall be conducted by a single arbitrator.  The arbitration shall be conducted in Los Angeles, California in accordance with the Commercial Arbitration Rules of the American Arbitration Association.  The arbitration award shall be in writing and shall be final and binding, and judgment on the award may be entered in any court having jurisdiction thereof.

15.12 Governing Law
.  This Agreement shall be governed by, enforced and construed in accordance with the laws of the State of California, without regard to choice of law principles.

15.13 Specific Performance
.  Notwithstanding anything herein to the contrary, if BBC, LEWIS, UTEL, UTEL-IOWA or ZZZ fails to perform any of his or its obligations under this Agreement, the aggrieved Party shall have the right, in addition to all other rights or remedies, to specific performance of the terms hereof.

15.14 Representation by Counsel; Construction
.  EACH PARTY TO THIS AGREEMENT HEREBY REPRESENTS AND WARRANTS TO THE OTHER PARTIES THAT IT HAS HAD AN OPPORTUNITY TO SEEK THE ADVICE OF ITS OWN INDEPENDENT COUNSEL WITH RESPECT TO THE PROVISIONS OF THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS, AND THAT ITS DECISION TO EXECUTE THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS IS NOT BASED ON ANY RELIANCE UPON THE ADVICE OF ANY OTHER PARTY OR ITS COUNSEL OR UPON ANY REPRESENTATIONS OR COVENANTS OF ANY OTHER PARTY OR ITS COUNSEL, EXCEPT TO THE EXTENT THAT SUCH REPRESENTATIONS OR COVENANTS ARE SPECIFICALLY SET FORTH HEREIN.  EACH PARTY REPRESENTS AND WARRANTS TO THE OTHER PARTIES THAT IN EXECUTING THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS, SUCH PARTY HAS COMPLETELY READ THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS AND THAT SUCH PARTY UNDERSTANDS THE TERMS OF THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS AND THEIR SIGNIFICANCE.  EACH PARTY FURTHER REPRESENTS AND WARRANTS TO THE OTHER PARTIES THAT SUCH PARTY’S EXECUTION OF THIS AGREEMENT AND EACH OF THE ANCILLARY AGREEMENTS IS FREE AND VOLUNTARY.  THIS AGREEMENT AND EACH OF THE OTHER AGREEMENTS REFRENCED HEREIN AMONG THE PARTIES SHALL BE CONSTRUED NEUTRALLY, WITHOUT REGARD TO THE PARTY RESPONSIBLE FOR ITS PREPARATION.  THE PARTIES TO THIS AGREEMENT FURTHER ACKNOWLEDGE AND AGREE THAT LATHAM & WATKINS HAS REPRESENTED SOLELY BBC IN PREPARING THIS AGREEMENTAND EACH OF THE ANCILLARY AGREEMENTS.  EACH OF LEWIS, UTEL, UTEL-IOWA AND ZZZ CONFIRMS THAT (A) SUCH PERSON AGREES TO THE TERMS OF THIS SECTION 15.14 AND (B) SUCH PERSON HAS HAD AN OPPORTUNITY TO CONSULT WITH OTHER COUNSEL AND HAS NOT BEEN REPRESENTED BY  PRIOR AND MADDOX IN CONNECTION WITH ITS CONSIDERATION OF THE MATTERS SET FORTH IN THIS SECTION 15.14.

[REMAINDER OR PAGE INTENTIONALLY LEFT BLANK]

IN WITNESS WHEREOF, the Parties hereto have caused this Contribution and Series A Preferred Stock Purchase Agreement to be duly executed on their respective behalf, by their respective officers thereunto duly authorized, all as of the day and year first above written.

	“BBC”:

BIG BAD CELLULAR COMPANY, Inc.,

a Delaware corporation

By: _______________________________

Name:   

Its:  


	“UTEL”:

UTEL, Inc.,

a Delaware corporation

By: _______________________________

Name:

Its:



	“LEWIS”:

MARTIN LEWIS

By: _______________________________


MARTIN LEWIS


	“UTEL-IOWA”:

UTEL-IOWA, Inc.,

an IOWA corporation

By: _______________________________

Name:

Its:



	“ZZZ”:

ZZZ Communications, Inc.,

a Delaware corporation

By: _______________________________

Name:

Its:  


	


SPOUSAL CONSENT
I am the spouse of MARTIN LEWIS.  I have reviewed the Contribution and Series A Preferred Stock Purchase Agreement, dated as of March 9, 2001 (the “Agreement”), by and among BIG BAD CELLULAR COMPANY, Inc., a Delaware corporation, ZZZ Communications, Inc., a Delaware corporation, UTEL, Inc., a Delaware corporation, UTEL-IOWA, Inc., an IOWA corporation, and MARTIN LEWIS, an individual, and the Ancillary Agreements (as defined in the Agreement) in the forms attached thereto, and I am aware of the various provisions in the Agreement and the Ancillary Agreements.  On behalf of myself, my heirs and legatees, I hereby join in and consent to the terms of the Agreement and the Ancillary Agreements, including the contributions of assets and the other transactions described therein.  I hereby appoint my spouse as my attorney-in-fact with respect to any amendment or exercise of any rights under the Agreement and the Ancillary Agreements.  I acknowledge that I have been advised to seek separate legal counsel and represent that I have either done so or freely elected not to.

Dated:  ___________ __, 2001



______________________________


Signature of Spouse


______________________________


Print Name

SCHEDULE 7.4

1.
None
EXHIBIT A

DESCRIPTION OF LEWIS LICENSE










   5 year Construction

BTA


Block
Grant Date
Expiration Date

Milestone

700 - Hawkeye City, IA 
   C7
     6/30/99
         6/30/09

              6/30/04

EXHIBIT B

DESCRIPTION OF BBC LICENSES









                5 year Construction

BTA


Block 
  Grant Date
Expiration Date

Milestone

701 - Dream Field, IA
  C1
    7/22/99
        7/22/09


  7/22/04

702 - Twin Farms, IA
  C1
     7/22/99
        7/22/09


  7/22/04

EXHIBIT C

BUSINESS PLAN OF ZZZ COMMUNICATIONS, INC.

[TO BE ATTACHED]

EXHIBIT D

FORM OF INVESTOR’S RIGHTS AGREEMENT

[TO BE ATTACHED]

EXHIBIT E

INTENTIONALLY OMMITTED

EXHIBIT F

FORM OF STOCKHOLDERS’ AGREEMENT

[TO BE ATTACHED]

EXHIBIT G

PERFORMANCE CRITERIA

1.
The consolidated earnings of ZZZ and UTEL-IOWA (referred to collectively in this Exhibit G as “ZZZ IOWA”) before interest, taxes, depreciation and amortization, determined in accordance with U.S. generally accepted accounting principles consistently applied, shall be greater than $1.00 for a period of at least one full fiscal quarter;

2.
ZZZ IOWA shall have a debt-to-equity ratio, determined in accordance with U.S. generally accepted accounting principles consistently applied, of no greater than three to one (3 to 1);

3.
The number of ZZZ IOWA subscribers utilizing the PCS wireless networks for the Hawkeye City, Twin Farms and Dream Field, IOWA markets (the “IOWA Markets”) shall be 14,522 or greater; and

4.
There shall be a minimum of 40 cell sites used in the operation of the ZZZ IOWA PCS wireless networks in the IOWA Markets. 

EXHIBIT H

FORM OF UTEL PLEDGE AGREEMENT

[TO BE ATTACHED]

EXHIBIT I

FORM OF FIRST AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

[TO BE ATTACHED]

EXHIBIT J

FORM OF BBC RF TESTING LETTER
March 9, 2001

Martha Stewart
Director, Business Development

BIG BAD CELLULAR COMPANY, Inc.

100 San Vicente Blvd.

Los Angeles, CA  90064

Dear Martha:

BIG BAD CELLULAR COMPANY, Inc. (“BBC”) and ZZZ Communications, Inc. (“ZZZ”) are among the parties to that certain Contribution and Series A Preferred Stock Purchase Agreement, dated as of March 9, 2001 (the “Agreement”).  ZZZ desires to immediately commence radio test transmissions and analyses of the spectrum covered by the Personal Communications Services FCC Licenses(s) for the Basic Trading Areas of Dream Field and Twin Farms, IOWA held by BBC.  For purposes of this testing and analysis, ZZZ and/or a third party equipment vendor will need to operate various pieces of radio transmitting and receiving equipment in portions of the frequency bands authorized for use under these Licenses for the purposes of conducting technical trials.  These tests will not involve paying customers or the provision of commercial telecommunications service.

This letter is intended to further memorialize BBC’s consent to and authorization of such testing, for itself and its subsidiaries, consistent with the terms of the Agreement.  We acknowledge that BBC continues to remain responsible for complying with all of the operating conditions and requirements associated with these Licenses pending the completion of the transaction between our companies.  Furthermore, ZZZ agrees that in conducting its tests, ZZZ will ensure that:  (i) all equipment used for the tests operating in the relevant spectrum covered by the Licenses will comply with all material FCC requirements for use of this spectrum; (ii) ZZZ or any third party conducting testing at ZZZ’s direction will cease transmission of its equipment immediately upon the written request of BBC; (iii) ZZZ will provide unfettered access to BBC’s representatives to these tests if and as BBC may desire; and (iv) ZZZ will indemnify and hold harmless BBC with respect to any liability or loss incurred or claimed as a result of such testing.

Please indicate your agreement with the aforesaid by countersigning this letter below.

Sincerely,

MARTIN LEWIS, President

ACCEPTED AND AGREED
BIG BAD CELLULAR COMPANY, Inc.

By:



Title:


EXHIBIT K

FORM OF LEWIS RF TESTING LETTER

March 9, 2001

Mr. MARTIN LEWIS

c/o UTEL, Inc.

21231 Hawthorne Blvd.

71st Floor

Torrance, CA 90505

Dear Martin:

You and ZZZ Communications, Inc. (“ZZZ”) are among the parties to that certain Contribution and Series A Preferred Stock Purchase Agreement, dated as of March 9, 2001 (the “Agreement”).  ZZZ desires to immediately commence radio test transmissions and analyses of the spectrum covered by the Personal Communications Services FCC License for the Basic Trading Area of Hawkeye City, IOWA held by you.  For purposes of this testing and analysis, ZZZ and/or a third party equipment vendor will need to operate various pieces of radio transmitting and receiving equipment in portions of the frequency bands authorized for use under these Licenses for the purposes of conducting technical trials.  These tests will not involve paying customers or the provision of commercial telecommunications service.

This letter is intended to further memorialize your consent to and authorization of such testing, consistent with the terms of the Agreement.  We acknowledge that you will continue to remain responsible for complying with all of the operating conditions and requirements associated with the License pending the completion of the transaction between our companies.  Furthermore, ZZZ agrees that in conducting its tests, ZZZ will ensure that:  (i) all equipment used for the tests operating in the relevant spectrum covered by the License will comply with all material FCC requirements for use of this spectrum; (ii) ZZZ or any third party conducting testing at ZZZ’s direction will cease transmission of its equipment immediately upon your written request; (iii) ZZZ will provide unfettered access to you and your representatives to these tests if and as you may desire; and (iv) ZZZ will indemnify and hold you harmless with respect to any liability or loss incurred or claimed as a result of such testing.

Please indicate your agreement with the aforesaid by countersigning this letter below.

Sincerely,

Chief Financial Officer

ACCEPTED AND AGREED
MARTIN LEWIS
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