





PCS SITE AGREEMENT




November 2003

Site Name    Canyon
    
Site I. D.    TF102

1. 
 Premises and Use.  NTCH-Idaho, Inc., an Idaho Corporation (“Lessor”) leases to Lessee Leasing Company, a Delaware corporation (“Lessee”), the site described below:

Land consisting of approximately     160                    square feet upon which Lessee will construct its  equipment base station;

Tower antenna space between the  165          foot and  175             foot level on the Tower for equipment as described on attached exhibit A;

Space required for cable runs to connect PCS equipment and antennas,

in the location(s) (“Site”) shown on Exhibit A, together with a non-exclusive easement for reasonable access thereto and to the appropriate, in the discretion of Lessee, source of electric and telephone facilities.  The Site will be used by Lessee for the purpose of installing, removing, replacing, modifying, maintaining and operating, at its expense, a personal communications service system facility (“PCS”), including, , antenna equipment, cable wiring, back-up power sources (including generators and fuel storage tanks), related fixtures and, if applicable to the Site, an antenna structure. Lessee will use the Site in a manner which will not unreasonably disturb the occupancy of Lessor’s other tenants.  Lessee will have access to the Site 24 hours per day, 7 days per week.

2.  
Term.  The term of this Agreement (the “Initial Term”) is 5 years, commencing on the date (“Commencement Date”) both Lessee and Lessor have executed this Agreement.  This Agreement will be automatically renewed for four  additional terms (each a “Renewal Term”) of 5 years each, unless Lessee provides Lessor of its notice of intention not to renew ninety (90) days prior to the expiration of the Initial Term or any Renewal Term.

3. 
 Rent.  Until the date which is 60 days after the issuance of a building permit but in no event later than six (6) months after execution of this document, rent will be a one-time aggregate payment of $100.00, the receipt of which Lessor acknowledges.  Thereafter, the annual rent of $15,600.00 will be paid in equal monthly installments in advance (until increased as set forth herein), with all partial periods to be prorated.  Commencing on the first anniversary of each License Commencement Date and on each anniversary thereafter during the Primary term and the first three Extension Periods, the applicable Rent shall be increased by an amount equal to four percent (4%) of the immediately preceding year’s Rent; and during the fourth and fifth Extension Period, the applicable Rent shall be increased by the greater of (x) four percent (4%) of the immediately preceding year’s rent, or (y) the increase in the Consumer Price Index for all Urban Consumers, U.S. City Average, published by the United States Department of Labor Statistics (1982-1984=100) (the”Index”) for the preceding year (the “Annual Escalator”). If the Index is discontinued or revised, such other government index or computation with which it is replaced shall be used in order to obtain substantially the same result as if the Index had not been discontinued or revised. Lessor shall provide notice of said CPI increase and supporting documentation to Lessee prior to increases being due and payable.     

4.  
Title and Quiet Possession.  Lessor represents and agrees (a) that it is the   Owner of the Site or that Lessor has certain rights under a Ground Lease, which said Ground Lease will be provided to Lessee for review (financial information blacked out) prior to execution of this Agreement between Lessor and Lessee; (b) that it has the right to enter into this Agreement; (c) that the person signing this Agree​ment has the authority to sign; (d) that Lessee is entitled to access to the Site at all times and to the quiet possession of the Site throughout the Initial Term and each Renewal Term so long as Lessee is not in default beyond the expiration of any cure period; and (e) that Lessor shall not have unsupervised access to the Site or to the PCS equipment. Not withstanding anything to the contrary in this Agreement, in the event that any particular Communication Tower subject to a Lease hereunder is located on property or Lessor’s use of such property is subject to the terms and provisions of an easement, ground lease, license, or right of way (hereinafter collectively referred to as a “Ground Lease”) that expires or terminates prior to the Lease term of the relevant Lease, then such affected Lease shall automatically terminate upon termination of Lessor’s right to possession of the Communication Tower and/or property under said Ground Lease; provided that such Ground Lease has not been extended by Lessor. Lessor agrees that it will not take any action with respect to the then current Ground Lease to cause such Ground Lease to be prematurely terminated during the Lease Term. Lessor hereby warrants and agrees that it shall exercise any renewal option available to it pursuant to the Ground Lease through the end of the applicable lease term.

5.  
Assignment/Subletting.  



(a)
In the event Licensor mortgages, grants a security interest in or otherwise collaterally assigns its interest in this Agreement or in any License, Licensee will execute and deliver to Licensor’s lender or other party to whom such interest is granted (i) an Estoppel certificate certifying as to such reasonable matters as are customarily expressed to lenders in transactions of the type contemplated and (ii) a subordination, attornment and non-disturbance agreement pursuant to which any interest Licensee may have in any Tower Facilities by reason of this Agreement or any License is subordinated to a mortgage lien or other security interest granted in favor of Licensor’s lenders; provided, Licensee shall only be obligated to enter into any such subordination, attornment and non-disturbance agreement if, pursuant to the terms thereof, the lender agrees not to disturb Licensees interest in any of the Tower Facilities arising from this Agreement or any License so long as Licensee continues to perform its obligations according to the terms hereof and thereof.



(b)
Licensee may not assign or transfer (by operation of law or otherwise) this Agreement, any License or its interests therein without the prior written consent of Licensor.  Notwithstanding the foregoing and so long as Licensee is not then in Default, Licensee may assign this Agreement or any individual License with prior written notice to Licensor, to any of the following:  (i) any corporation, partnership or other entity which controls, is controlled by or under common control with Licensee, provided that Licensee shall continue to remain liable to Licensor hereunder; (ii) any corporation or other entity resulting from the merger of consolidation of Licensee; (iii) any corporation, partnership, or other entity, or person which acquires all or substantially all of the assets of or fifty percent (50%) or more of the stock or interest in Licensee; provided that such assignee assumes in full the obligations of Licensee under the License.  In no event may Licensee sublet, sublease, or permit any other similar use of any Tower Facility by any party other than an entity which is (and continues to be) an Affiliate of Licensee.  In no event may Licensee diplex signals, grant any shared use rights, or utilize digital or analog interconnect facilities for itself or others.



(c)
Licensor may freely assign this Agreement or any License or any interest therein so long as any such assignee agrees in writing to assume Licensor’s obligations hereunder.  Upon any such assignment, Licensor shall be released from any further obligations hereunder accruing from or after the date of any such assignment.

6.  
Notices.  All notices must be in writing and are effective only when deposited in the U.S. mail, certified and postage prepaid, or when sent via overnight delivery.  Notices to Lessee are to be sent to:  Lessee Leasing Company, Attention:  Director of Asset Management, One West Elm Street, 4th Floor, Conshohocken, PA 19428, with a copy to Greenberg Traurig,  Attention:  Lee Marks, 1750 Tyson Blvd., Suite 1200, Tyson Corner, VA  22101.  Notices to Lessor must be sent to the address shown underneath Lessor’s signature.

7. 
Construction and Improvements.  

(A)     All work shall be performed by qualified contractors (including but not limited to steeplejacks or other tower climbers), subject to the reasonable approval of Lessor, with worker’s compensation and general liability insurance certificates on file with Lessor as an additional insured and otherwise satisfying the coverage requirements described in the attached Insurance Exhibit. Lessee may use any contractor that is on Lessor’s then-current approved contractor list for any work related to climbing or attaching to Lessors tower structure. Nothwithstanding the foregoing, Lessor reserves the right, in its sole but reasonable discretion, to refuse to permit any Person or company to climb any tower structure owned or leased by Lessor. Lessee shall be solely responsible and liable to Lessor for Lessee’s failure to obtain or deliver to Lessor the required insurance certificates from Lessee’s approved contractor. 

(B)     Upon the completion of Lessee’s installation of Lessee’s Equipment at any site, but in no event later than 30 Business Days following such completion, Lessee shall provide Lessor with as-built drawings of the Lessee Equipment installed on the Tower Facility.

(C)     Lessee may, at its expense, make such improvements on the Site, as it deems necessary from time to time, for the operation of the PCS facility. Said improvements shall not exceed the initial agreed upon site requirements under this lease. So long as improvements are of a “like for like” replacement, Lessor approval will not be required, any other site improvements shall be at Lessor’s consent and additional fees made be exacted.  Upon termination or expiration of this Agreement, Lessee shall remove its equipment and improvements and will restore the Site to substantially the condition existing on the Commencement Date, except for ordinary wear and tear and casualty loss.

8.  
Compliance with Laws.  Lessor represents that to the best of Lessor’s knowledge, Lessor’s property (includ​ing the Site), and all improvements located thereon, are in substantial compliance with building, life/safety, disability and other laws, codes and regulations of applicable governmental authorities.  Lessee will substantially comply with all applicable laws relating to its possession and use of the Site.  Lessor agrees to cooperate with Lessee with respect to obtaining any required zoning approvals for the Site and such improvements

9.
  Interference.  Lessee will promptly work to resolve technical interference problems with other equipment located at the Site on the Commencement Date or any equipment that becomes attached to the Site.   Likewise, Lessor will not permit or suffer the installation of any future equipment which (a) results in technical interference problems with Lessee’s then existing equipment or (b) encroaches onto the Lessee leased area.

10. 
 Utilities.  Lessor represents that utilities adequate for Lessee’s use of the Site are available.  Lessee will pay for all utilities used by it at the Site.  Lessor will cooperate with Lessee in Lessee’s efforts to obtain utilities from any location provided by Lessor or the servicing utility, including signing any easement or other instrument reasonably required by the utility company.

11.  
Termination.  Lessee may terminate this Agreement at any time after the initial term and prior to the commencement of any renewal term by notice to Lessor without further liability if Lessee does not obtain all permits or other approvals (collectively, “approval”) required from any governmental authority or any easements required from any third party to operate the PCS, or if any such approval is canceled, expires or is withdrawn or terminated, or if Lessor fails to have proper Lessorship of the Site or authority to enter into this Agreement, or if Lessee, for any other reason including technical, regulatory and business reasons,  determines to terminate this Agreement.  Upon termination, all prepaid rent will be retained by Lessor unless such termination is due to Lessor’s failure of proper Lessorship or authority, or such termination is a result of Lessor’s default.

12.  
Default.  If either party is in default under this Agreement for a period of (a) 15 days following receipt of notice from the non-defaulting party with respect to a default which may be cured solely by the payment of money, or (b) 30 days following receipt of notice from the non-defaulting party with respect to a default which may not be cured solely by the payment of money, then, in either event, the non-defaulting party may pursue any remedies available to it against the defaulting party under applicable law, including, but not limited to, the right to terminate this Agreement.  If the non-monetary default may not reasonably be cured within a 30-day period, this Agreement may not be terminated if the defaulting party commences action to cure the default within such 30-day period and proceeds with due diligence to fully cure the default. With reference to monetary default for late payment of monthly rental fees, Lessee agrees that termination may occur at Lessor’s choice should monthly rental payments be late under (a) above, more than three (3) times in any twelve (12) month period.

13.  
Indemnity.  Lessor and Lessee each indemnifies the other against and holds the other harmless from any and all costs (including reasonable attorneys’ fees) and claims of liability or loss which arise out of the Lessorship, use and/or occupancy of the Site by the indemnifying party.  This indemnity does not apply to any claims arising from the sole negligence or intentional misconduct of the indemnified party.  The indemnity obligations under this Paragraph will survive termination of this Agreement.

14. 
 Hazardous Substances.    Lessee agrees that it will not use, generate, store or dispose of any Hazardous Material on, under, about or within any Tower Facility in violation of any law or regulation.  Lessor represents, warrants and agrees (1) that neither Lessor nor, to Lessor’s knowledge, any third party has used, generated, stored or disposed of, or permitted the use, generation, storage or disposal of, any Hazardous Material on, under, about or within any Tower Facility except as disclosed on any Schedule, and (2) that Lessor will not, and will not permit any third party to use, generate, store or dispose of any Hazardous Material on, under, about or within any Tower Facility in violation of any law or regulation.  Lessor and Lessee each agree to defend, indemnify and hold harmless the other and the other’s partners, affiliates, agents and employees against any and all losses, liabilities, claims and/or costs (including reasonable attorney’s fees and costs) arising from any breach of any representation, warranty or agreement contained in this paragraph.  In addition, Lessor shall defend, indemnify and hold harmless Lessee from all other losses, liabilities, claims and/or costs arising from or related to the environmental condition of the Tower Facility, including costs of remediation, which are not the result of any act of Lessee.

15.  
Subordination and Non-Disturbance.  This Agreement is subordinate to any mortgage or deed of trust now of record against the Site.  However, promptly after the Agreement is fully executed, Lessor will use diligent efforts to obtain a non-disturbance agreement reasonably acceptable to Lessee from the holder of any such mortgage or deed of trust. Lessee shall use reasonable best efforts to cooperate with Lessor in any transaction of Lessor to obtain financing or to sell its interest in the Site, and in cooperation will subordinate its interest in the site to any subsequent lender on the property, provided that said lender agrees to enter into a non-disturbance agreement with Lessee.

16.  
Taxes.  Lessee will be responsible for payment of all personal property taxes assessed directly upon and arising solely from its use of the communications facility on the Site.  Lessee will pay to Lessor any increase in real property taxes attributable solely to any improvements to the Site made by Lessee within 60 days after receipt of satisfactory documentation indicating calculation of Lessee’s share of such real estate taxes and payment of the real estate taxes by Lessor.  Lessor will pay when due all other real estate taxes and assessments attributable to the property of Lessor of which the Site is a part and will provide Lessee with proof of such payments.

17.
Insurance.  Lessee will procure and maintain commercial general liability insurance, with limits of not less than $1,000,000 combined single limit per occurrence for bodily injury and property damage liability, with a certificate of insurance which adds Lessor as additional insured, to be furnished to Lessor within 30 days of written request.  Such policy will provide that cancellation will not occur without at least 15 days prior written notice to Lessor.  Each party hereby waives its right of recovery against the other for any property loss or damage covered by any insurance policies maintained by the waiving party.  Each party will cause each insurance policy obtained by it to provide that the insurance company waives all rights of recovery against the other party in connection with any property loss or damage covered by such policy.

18.
Labeling and Identification. Lessee shall identify its Equipment and equipment cabinets (unless, such cabinet is located in a building owned by Lessee) by labels identifying Lessee’s name and contact phone number and shall permanently identify its coaxial cable at the top and bottom in accordance with the minimum standards described on Appendix titled Minimum Standards For Equipment Labels attached hereto and incorporated by this reference.  Failure by Lessee to so identify its Equipment may cause an interruption in service of Lessee’s operation and shall constitute a Default of this Agreement, provided Lessor has given Licensee ten (10) Business Days prior notice that such labels or lack of labels do not comply with Lessor’s requirements, such notice gives Lessee reasonably adequate detail to remedy such failure, and Lessee has the opportunity to cure such Default pursuant to Section 12.  In the event that Lessee fails to comply with this Section 18, Lessor reserves the right, in addition to any other rights it may have hereunder, to label Lessee’s Equipment and assess an administrative charge of One Thousand Five Hundred Dollars ($1,500), which shall be payable to Lessor thirty (30) days after receipt of an invoice.

Replacement or Reconstruction of Communication Tower by Lessor.  Notwithstanding anything to the contrary herein, Lessee acknowledges and agrees that the Lessor reserves the right, in its sole discretion, to replace or rebuild an existing Communication Tower or the top of any Tower; provided, however, that in the event of such Communication Tower replacement, Lessor shall provide Lessee with suitable temporary space at the Tower Facility during the construction period to permit the continued operation of Lessee’s Equipment in a substantially similar manner in which it was operating prior to construction, unless such operation would unreasonably interfere with such Communication Tower replacement or if such operation is otherwise prohibited by the Ground Lease, and Lessor shall be solely responsible for the costs associated with removing and reinstalling the Lessee’s Property on the replacement Communication Tower.  The Licensor also expressly reserves the right to erect one or more towers on the Tower Facility.  In no event shall Lessee’s rent be abated in any manner during any period of construction of the Communication Tower or candelabra so long as Lessee is capable of continuing to operate its Equipment in a substantially similar manner in which it was operating prior to construction from a temporary location at the Tower Facility.  Lessee acknowledges and agrees that it will reasonably cooperate with the Licensor in any actions, filings, or permits which may be required for Licensor to exercise its rights under this Section.

19. 
 Maintenance.  Lessee will be responsible for repairing and maintaining the PCS facility and any other improvements installed by Lessee at the Site in a proper operating and reasonably safe condition; provided, however if any such repair or maintenance is required due to the acts of Lessor, its agents or employees, and if after notice to Lessor and failure to provide schedule for remedy in a reasonable time, not to exceed 5 business days, Lessor shall reimburse Lessee for the reasonable costs incurred by Lessee to restore the damaged areas to the condition which existed immediately prior thereto.  Lessor will maintain and repair all other portions of the property of which the Site is a part in a proper operating and reasonably safe condition.

20.
 Dispute Resolution.
NOTICE AND MEETING – Any controversy, dispute or claim between Lessor and Lessee which cannot be resolved informally will initially be referred, on ten (10) days written notice, to a meeting between the parties’ respective project managers or other representatives.

OFFICERS’ MEETING – If the matter is not resolved at the meeting referred to above, or if such meeting does not occur, either party may, within ten (10) business days after the date of such written notice, present the matter to the management of Lessor and Lessee for resolution. To this end, each party agrees that an officer of such party, or a representative thereof fully authorized to resolve the dispute, will meet with an officer of the other party or a representative thereof fully authorized to resolve the dispute within five (5) business days following presentation of the matter to them.

If the matter is not resolved within ten (10) business days after the meeting pursuant to the provisions of paragraph B. above, or if such meeting does not occur within ten (10) business days of the written notice in Paragraph A. above, then the provisions of paragraph D shall apply. All time periods herein may be extended by the written consent of the parties.

ARBITRATION – If the matter is not resolved through the aforesaid meetings or consultations, then the dispute shall be submitted to arbitration for settlement. The arbitration proceeding and any decisions or award make thereunder shall be bound by the terms of this Agreement including any provisions limiting the liability of either party. The arbitration award or decision shall be accepted by both parties and final and binding on both parties. The arbitration fee shall be borne according to the arbitration award. Each party shall continue to perform its obligations under this Agreement during the course of arbitration. Any arbitration hereunder shall b e conducted in accordance with the state Arbitration Law of the site in question. 

21.  
 Construction and Installation Services. (a) Lessee shall submit to Lessor its plans and specifications and any other necessary and desirable construction bid documentation to Lessor’s construction contact as specified. Lessor shall have the opportunity to provide a bid and construction schedule that shall be considered along with other bids and construction contracts currently in place; (b) Site Inspection Fee. On or before the construction commencement date of each site specific Agreement, Lessee shall pay to Lessor a fee of two thousand five hundred dollars ($2,500) (Site Inspection Fee). Notwithstanding the foregoing, in the event that Lessor installs Lessee’s equipment pursuant to Section 21. (a), Lessor shall waive the Site Inspection Fee with respect to such installation on the affected Communication Tower.

22. 
 Miscellaneous.  (a) This Agreement applies to and binds the heirs, successors, executors, administrators and assigns of the parties to this Agreement, including any successor by merger or sale of assets; (b) this Agreement is governed by the laws of the state in which the Site is located; (c)  If requested by Lessee, Lessor agrees promptly to execute and deliver to Lessee a recordable Memorandum of this Agreement in the form of Exhibit B; (d) this Agreement (including the Exhibits) constitutes the entire agreement between the parties and supersedes all prior written and verbal agreements, representations, promises or understandings between the parties.  Any amendments to this Agreement must be in writing and executed by both parties; (e) if any provision of this Agreement is invalid or unenforceable with respect to any party, the remainder of this Agreement or the application of such provision to persons other than those as to whom it is held invalid or unenforceable, will not be affected and each provision of this Agreement will be valid and enforceable to the fullest extent permitted by law; and (f) Lessee agrees to a pro-rata share of the costs associated with the bringing of utilities (power and telephone) to a site when the initial costs to Lessor exceed Twenty thousand dollars ($20,000.).  A pro-rata credit for subsequent tenants will be paid to Lessee as such tenants enter into lease agreements with Lessor and are required to contribute to the fees above mentioned. Lessor agrees to make the same requirement of pro-rata sharing of “utility development” costs to all subsequent tenants on the site herein referenced. (g) This agreement is to be reciprocal in nature and by agreement of both Parties, this  form with all conditions, terms and fees if applicable, will be used when NTCH locates on a Lessee owned site. 

23. 
 Non-Binding Until Fully Executed.  This Agreement is for discussion purposes only and does not constitute a formal offer by either party.  This Agreement  is not and shall not be binding on either party until and unless it is fully executed by both parties.

The following Exhibits are attached to and made a part of this Agreement:  Exhibits A  (Site Description), B (Memorandum of PCS Site Agreement) and ____________________________________.

Lessor:


NTCH-Idaho,Inc, an Idaho corporation.


By:_____________________________


Its:___President-NTCH-Idaho,Inc.


S.S./Tax No.: 52-2248650


Address: 233 N. Main


Pocatello, Idaho. 83204

Date:______________________________



Cc P.O. Box 1976 Wrightwood,Cal 92397

LESSEE LEASING COMPANY, a Delaware corporation


By:  _____________________________


Its:  ____________________________



Date:___________________________


Attach Exhibit A - Site Description and Exhibit B - Memorandum of PCS Site Agreement








EXHIBIT A




November 2003

Site Name Canyon  TF102

PCS Site Agreement
Site I. D. SFO3UB_____________


Site Description

Site situated in the City of _Twin Falls_____________________, County of _Twin Falls________________, State of _Idaho_______________ commonly described as follows:

Legal Description:   APN#: 10S16E127210

Part of SE ¼ of Section 12, Township 10 South, Range 16 East, B.M. Twin Falls County, Idaho.

Sketch of Site:  To be added once drawings are approved and signed off by Lessor.

Lessor Initials


Lessee Initials__________________________

Note: Lessor and Lessee may, at Lessee’s option, replace this Exhibit with an exhibit setting forth the legal description of the property on which the Site is located and/or an as-built drawing depicting the Site.

*[Use this Exhibit A for PCS Site Agreement, Memorandum of PCS Site Agreement, Option Agreement and Memorandum of Option Agreement.]








EXHIBIT B




January 2001

Site Name Canyon TF-102

PCS Site Agreement
Site I. D. SFO3UB_____________


Memorandum of PCS Site Agreement
This memorandum evidences that a lease was made and entered into by a written PCS Site Agreement dated ________________, _____ , between ____ NTCH-Idaho, Inc____________________________ (”Lessor”) and Lessee Leasing Company, a Delaware corporation (”Lessee”).

Such Agreement provides in part that Lessor leases to Lessee a certain site (“Site”) located at 3919 N 2700 East,__________, City of Twiin Falls____________, County of _Twin Falls_____________________________, State of _Idaho____________________, within the property of Lessor which is described in Exhibit A attached hereto, with grant of easement for unrestricted rights of access thereto and to electric and telephone facilities for a term of five (5) years commencing on __________________, _____, which term is subject to four (4) additional five (5) year extension periods by Lessee.

IN WITNESS WHEREOF, the parties have executed this Memorandum as of the day and year first above written.

Lessor:

NTCH-Idaho,Inc, an Idaho corporation

By:



Name:
Larry Curry


Title:
President, NTCH-Idaho, Inc.


Address:  233 N. Main Pocatello, Idaho 83204

Cc P.O. Box 1976 Wrightwood, Cal 92397

 FORMCHECKBOX 
 See Exhibit B1 for continuation of Lessor signatures

Lessor Initials 


Lessee Initials


Lessee:
Lessee  Leasing Company, a Delaware corporation

By:



Name:
______________________________


Title:
__________________


Address:  Lessee Leasing Company, Attn:  Director of Asset Management,
1 Bala Plaza East, Suite 402, Bala Cynwyd, PA 19004

Attach Exhibit A - Site Description
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