SPECTRUM MANAGEMENT LEASE AGREEMENT

IAT Communications, Inc.(“IAT” or “Licensee”), a Delaware corporation, and  _______________________________________( “Lessee”), an Idaho LLC hereby enter into this Agreement this ______ day of December , 2005.
WHEREAS IAT has been granted three (3) 15Mhz PCS Licenses by the United States Federal Communications Commission (FCC)  (hereinafter referred to as the “FCC licenses”).
 
BTA 353: Pocatello (Call Sign: WPOJ768)
BTA 202: Idaho Falls (Call Sign: WPWL298)
BTA 451: Twin Falls (Call Sign:WPWL299)
WHEREAS Lessee has extensive experience in the construction and operation of telecommunication networks  and
WHEREAS Lessee desires to utilize portions of the spectrum from Licensee in accordance with FCC rules and regulations described on the attached Exhibit A, which is incorporated to this agreement herein by reference.

WHEREAS Lessee agrees to lease space on a minimum of 30 of  Licensees sites as listed on Exhibit G.
A) 
B) 
C) 
D) 
E) 
F) 
The Parties hereto agree as follows:

I. In consideration of Lessees’s leasing of space on towers owned by NTCH-IDAHO, Inc. (Licensee’s wholly owned subsidiary) and its payment of the rent specified below, Licensee hereby agrees to lease a portion of the  PCS spectrum covered by the license to Lessee on the following terms and conditions:

1. Term.  The lease term shall commence March 1, 2006 and shall expire on February 28, 2011 unless terminated sooner pursuant to the terms herein.  It is acknowledged that the licenses at issue hereunder need to be renewed on or about June 30, 2009 (Pocatello) and July 22, 2009 Twin Falls and Idaho Falls.  Lessee and Lessor agree to cooperate in the renewal of these licenses for their mutual benefit.   
2. Attachment C outlines the 5 usable channels  within each of the spectrum blocks set forth above and further sets forth the two channels that will continue to be used by Licensee and the three channels that will be leased to Lessee hereunder (the leased spectrum). Lessee will incur all expenses of operating a network on the channels leased to it pursuant to this Exhibit B.   Whenever the discharge of Licensee’s obligations as set forth below involves the expenditure of more than $500.00, Lessee shall reimburse Licensee for the reasonable cost incurred allocated proportionately to the spectrum continued to be operated by Licensor and the spectrum that is leased to Lessee hereunder.   Licensee, will make good faith efforts to advise Lesee of any expenses for which it will seek reimbursement prior to incurring the expense.

3. Revenues.  Lessee shall be entitled to retain all revenues generated in connection with its use of the leased spectrum 
4. a. Spectrum Lease Payments. Lessee shall pay a one time non-refundable initial payment of $1,000,000 (one million dollars) , with monthly payments of $15,000.00 (fifteen thousand dollars) per month until such time that the licensed spectrum that is the subject of this agreement is purchased by Lessee under provisions hereunder or this agreement is terminated under provisions hereunder. 
b. Companion Site Lease Payment and Agreement. Lessee and Lessors affiliated company  NTCH-IDAHO, Inc. have entered into that certain Master PCS Site Agreement dated _______, incorporated herein as “Exhibit D” at the time of executing this agreement and the timely payment of the rent commencing April 1, 2006 on thirty sites of Lessees choosing , which choice will be indicated in writing to NTCH-IDAHO Inc. no later than March 1 2006 with site lease schedules evidencing these leases returned to NTCH-IDAHO Inc. no later than 10 days after receipt by Lessee.
5. Annual Administration Fee. LESSEE shall pay up to $_____ per year in an annual administration fee to Licensee . The Administration Fee shall compensate Licensee for the time spent by Licensee in  discharging its obligations under this Agreement (as set forth below) at a rate of $__.00 per hour.  Licensee and LESSEE shall work together in good faith to minimize these costs. Any amounts paid in excess of this shall be agreed to in writing by the parties.  (Charlie I need to discuss this with Glenn and get you some better explanation here, Eric)
6. Licensed Spectrum Buy/Sell agreement- Lessor can cause Lessee to Purchase the entire 15 MHZ of Spectrum and Lessee can cause Lessor to sell to them at least the three channels allocated to them hereunder as follows:  
a. After having complied with the provisions of Exhibit E related to site leases attached hereto and having paid the rent on at least thirty sites for at least a one year period  Lessee can require Licensee to assign its rights in  the leased frequencies for a payment equal to the remaining unamortized cost of the leased frequencies at the closing date pursuant to the schedule set forth in the attached Exhibit F.   Licensee at its sole discretion may assign this spectrum and its remaining  spectrum holdings in the Idaho Falls, Pocatello and Twin Falls ID BTAs to Lessee at that time.  If  Licensee elects to assign the other frequencies it is currently using in the C-1 block  currenly used then the additional consideration paid by the Lessee will be  $1,600,000  (We could add in that some financing would be provided on this if required) .  In the event Licensee elects to assign these remaining frequencies,  Lessee  agrees to take provide service to  Licensee’s (or Licensee’s affiliated companies)  customers also assigned to Lesee and to use its best efforts to provide a coverage footprint substantially similar to that currently being provided these customers by Licensee. Lessee will pay additional consideration in the amout of $400 for each such individual phone number that is transferred to Lessee and remains active with Lessee or any of its affiliates for six months.
b. Any time after the one year anniversary of the execution of this agreement, Licensee’s shall be have the right to require   Lessee to complete the purchase of the leased channels or all of the spectrum holdings in the BTA’s listed above or in addition all of the customers of its affiliated company within these BTA’s all on terms consistent with those stated above at any time after one from signing of this agreement. Licensee shall provide Lessee with seller financing of the spectrum, with a monthly payment of $25,000 with interest accrued monthly at the rate of 7.0% per annum with the unamortized balance due at the end of the third year.
II. Licensee Responsibilities and Obligations

1. Coordination.  Licensee shall, with technical input from LESSEE, coordinate operations and modifications of the system to ensure compliance with Commission rules regarding non-interference with co-channel and adjacent channel licensees and system users. 

(2)
Individual Station Determinations. Licensee shall make all determinations as to whether an application is required for any individual station (e.g., those that require frequency coordination, environmental assessments, FAA notifications, international coordination, and the like) 

(3)
FCC Safety Guidelines.  Licensee shall ensure that LESSEE complies with the FCC’s safety guidelines related to human exposure to RF radiation.

(4)
Interference.  Licensee shall be responsible for resolving all interference-related matters, including conflicts between LESSEE and any other licensee or lessee.


(5)
Independent Contractor.  Licensee agrees that LESSEE may engage qualified independent contractors to perform any service (other than management and supervisory functions) necessary for the operation of the License.

(6)       Right to Inspect. Licensee shall have the complete and unfettered right to inspect the facilities constructed and operated by LESSEE and to terminate this Lease if LESSEE fails to comply with the terms hereof and/or Commission requirements.

(7)        FCC Filings.  Licensee will file all reports and notices required by the FCC to maintain compliance with FCC rules.

III Lessee Obligations

(1) LESSEE will comply with all FCC requirements associated with the License.  LESSEE accepts FCC oversight and enforcement authority with respect to its operation over the leased spectrum.  It will cooperate fully with any investigation or inquiry conducted by the FCC or Licensee, will allow the FCC and Licensee to conduct on-site inspections of its facilities, and will suspend operations at the direction of the FCC or Licensee if necessary to comply with FCC requirements.
(2) LESSEE represents and warrants that it is eligible to be a spectrum manager lessee of the leased spectrum.

(3) LESSEE may sublease its rights hereunder provided the sublessee agrees to be bound by the same obligations to the Licensee and the FCC that LESSEE is bound by.

(4) LESSEE will ensure E-911, CALEA, and TRS capability and will comply with universal service fund, North American Numbering Plan and other obligations applicable to CMRS carriers.   LESSEE shall pay its own regulatory fees and will also reimburse Licensee for any regulatory fees incurred by Licensee in connection with LESSEE’s subscribers. 

(5) LESSEE will construct the system so as to comply with the FCC’s build-out requirement during the first term of this lease.  LESSEE will provide Licensee with documentation verifying the requisite coverage by the system as constructed.

(6) LESSEE will refer all matters within Licensee’s exclusive responsibilities and obligations to Licensee to be dealt with.  Licensee shall promptly address any such issues and willuse its best efforts to accommodate the lawful business objectives of Lessee in its use of the spectrum.
(7) LESSEE will commence using CDMA channel 1075 then CDMA channel 1100 prior to using  channel 1125 to reduce any chance of interference with LESSOR and its use of CDMA channels 1175 and 1150.  If any conflict is to arise in the future due to no guard band existing between the channels allocated to Lessor and Lessee,  Lessee agrees to not use its spectrum in any manner that precludes the use by Lessor of two full channels in any area that it is using two channels in its operations.

IV General Provisions

2. This spectrum lease must comply at all times with the Commission’s pertinent rules and regulations, and if LESSEE fails to so comply, the lease may be revoked, canceled or terminated by the Licensee or the FCC.

3. If the lease is revoked, cancelled or terminated or otherwise ceases to be in effect, LESSEE shall have no continuing authority to use the leased spectrum unless otherwise authorized by the FCC.

4. This lease shall not be deemed an assignment, sale or transfer of the license itself.

5. This lease may not be assigned to any entity that is not qualified or eligible to enter into a spectrum leasing arrangement under the FCC’s rules and regulations.

6. The licensee will not consent to an assignment of this lease except to the extent that such assignment complies with the FCC’s rules and regulations.

III. Independent Agencies

Neither party hereto shall hold itself out as being an agent, partner, joint venturer, employee or other business associate of the other.  Neither party may use the name, logos or other intellectual property of the other without its express consent.   Licensee may lease the remainder of its spectrum in these markets to any other party or may initiate operations for its own account, provided only that such operations are consistent with FCC and industry-standard interference constraints.
VII.         Indemnification.

(a) Each Party shall, to the fullest extent permitted by law, indemnify, defend and hold harmless the other Party, its partners, officers, directors, employees, agents and control Persons from any and all losses, claims, damages, liabilities, costs and expenses (including reasonable attorneys’ fees and expenses (collectively “Losses”) which are due to the gross negligence or willful misconduct of that Party, its partners, officers, directors, employees, agents and control Persons.



(c) Third Party Claims.  Promptly after receipt by an indemnified Party under this Section 7 of notice of any claim or the commencement of any action (including any governmental action), such indemnified Party will, if a claim in respect thereof is to be made against any indemnifying Party under this Section 7, deliver to the indemnifying Party a written notice of the claim or action and the indemnifying Party shall have the right to participate in, and, to the extent the indemnifying Party so desires and promptly notifies the indemnified Party in writing of such desire, jointly with any other indemnifying Party similarly noticed, to assume the defense thereof with counsel reasonably satisfactory to the indemnified Party; provided, however, that an indemnified Party shall only have the right to retain its own counsel, with the fees, disbursements and other charges to be paid by the indemnifying Party, if (1) representation of such indemnified Party by the counsel retained by the indemnifying Party would be inappropriate (based on the reasonable advice of counsel to the indemnified Party) due to actual or potential differing interests between such indemnified Party and any other Party represented by such counsel in such proceeding (provided that if such other party is the indemnifying Party, the indemnifying Party shall not have the right to direct the defense of such action on the part of the indemnified Party), (2) the indemnified Party has reasonably concluded (based on the reasonable advice of counsel) that there may be legal defenses available to it or other indemnified Parties that are different from or in addition to those available to the indemnifying Party, (3) the indemnifying Party has not in fact employed counsel reasonably satisfactory to the indemnified Party within a reasonable time after receiving notice of the claim or commencement of the action or (4) the employment of counsel at the indemnifying Party's expense by the indemnified Party has been authorized in writing by the indemnifying Party specifying that it will pay for such counsel.  If, and only to the extent that, the failure to deliver written notice to the indemnifying Party within a reasonable time of the commencement of any such action results in the forfeiture of substantive rights or defenses of the indemnifying Party in such action, such failure shall relieve such indemnifying Party of liability to the indemnified Party under this Section 7, but the omission so to deliver written notice to the indemnifying Party will not relieve it of any liability that it may have to any indemnified Party otherwise than under this Section 7.

VIII.
Miscellaneous Provisions.


(a)
Notices.  All notices, requests, demands or other communications required by this Construction Agreement shall be in writing and shall be deemed to have been duly given to any Party when delivered: (1) personally (by courier service or otherwise), (2) by facsimile and confirmed by return facsimile, (3) by a nationally recognized overnight courier service, or (4) by registered or certified mail, postage prepaid and return receipt requested, in each case to the applicable addresses set forth below:


If to ________________. and/or one of its operating subsidiaries. (“LESSEE”):


______________________

______________________

______________________

______________________ 

______________________

If to IAT  Communications, Inc..:

Glenn Ishihara
703 Pier Ave #B PMB813.
Hermosa Beach, CA  90254
(310) 798-7110
Fax (877)367-6824

With a copy to:


Eric Steinmann


1255 Rivera Dr.


Wrightwood, CA 92392


(760) 249-4734


Fax (760) 249-6353

or to such other address or facsimile number as either Party may have furnished to the other Party in writing in accordance with this Section.

(b)
Amendments.  Except as provided herein, this Agreement may be modified or amended only by an instrument in writing signed by both Parties hereto.


(c)
Entire Agreement.  Except to the extent other agreements are specifically referred to herein, this Agreement constitutes the entire agreement between the Parties with respect to the matters covered hereby and supersedes all prior and contemporaneous agreements, representations, communications, understandings, offers and negotiations of the Parties, their employees or agents, whether oral or written. No supplement, modification or amendment of this Agreement shall be binding unless executed in writing by the Parties.


(d)
No Personal Liability. Each action or claim against any Party arising under or relating to this Agreement shall be made only against such Party as a corporation, trust or limited liability company, and any liability relating thereto shall be enforceable only against the assets of the corporation, trust or limited liability company of the Parties. No Party shall seek to pierce the corporate veil or otherwise seek to impose any liability relating to, or arising from, this Agreement against any shareholder, employee, officer, director or agent of the other Party. Each such person is an intended beneficiary of the mutual promises set forth in this Section and shall be entitled to enforce the obligations or provisions of this Section.


(e)
Severability; Time is of the Essence.  Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof (unless such prohibition or unenforceability materially alters the intent of the Parties or the relative economic benefits of the Parties, in which case the materially affected Party shall have the right to terminate this Agreement), and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.  All actions, activities, consents, approvals and other undertakings of the Parties to this Agreement shall be performed in a reasonable and timely manner. 


(f)
Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original but all of which shall constitute one and the same instrument.


(g)
Survival.    All indemnities and reimbursement obligations made hereunder shall survive the termination or expiration of this Agreement until expiration of the longest applicable statute of limitations (including extensions and waivers) with respect to the matter for which a Party would be entitled to be indemnified or reimbursed, as the case may be.  All obligations for payments due shall survive the termination or expiration of this Agreement.


(h)
No Third Party Beneficiaries.  Nothing contained in this Construction Agreement is intended to, or shall, confer upon any Person other than the Parties hereto any rights or remedies hereunder.


(i)
Waiver.  The observance of any term of this Construction Agreement may be waived only with the written consent of the Party against whom such waiver is sought to be enforced.  No waiver by any Party of any default with respect to any provision, condition or requirement hereof shall be deemed to be a continuing waiver in the future or a waiver of any other provision, condition or requirement hereof.


(j)
Assignment.


Except as set forth herein, no Party may sell, assign, or transfer its rights under this Agreement.  Notwithstanding the foregoing, each Party may assign, subject to Section V, this Agreement to any other Subsidiary or Affiliate of that Party upon receiving the other Party’s prior written approval for same, such approval not to be unreasonably withheld.  Each Party also may delegate duties (and assign the rights to receipts) under any portion of this Agreement to any other Subsidiary or Affiliate of that Party upon receiving the other Party’s prior written approval for same, such approval not to be unreasonably withheld.  For the purposes hereof, an Affiliate shall mean any corporation, partnership, limited partnership or other business entity which is controlled by, or under common control with, a Party.  For the purposes hereof, a Subsidiary shall mean any corporation, partnership, limited partnership or other business entity in which a Party shall own a majority of the issued and outstanding equity securities or interests or shall otherwise have the right to elect or designate a majority of the members of the board of directors or other governing body.


(3)
Subject to subparagraphs (1), (2) and (3) above, all rights and duties of the Parties hereunder shall inure to the benefit of their respective successors and assigns.

(k) Costs.  The "non-prevailing Party" in any proceeding to enforce the provisions of this Agreement shall pay all costs and expenses (including attorneys’ fees) incurred by the "prevailing Party."


(l) Documents.  Each Party agrees to execute and, if necessary file with the appropriate governmental entities, such documents as the other Party shall reasonably request in order to carry out the purposes of this Agreement.


(m)
Force Majeure.  Neither Party shall be liable or deemed to be in default for a delay in or failure of performance of its obligations that results from any of the following causes beyond the reasonable control of such Party: strikes, work stoppages, shortages of equipment, supplies or energy, war, insurrection, acts of God or the public enemy, or governmental action (whether in its sovereign or contractual capacity).  Any delay resulting from any such cause shall extend performance accordingly or excuse performance, in whole or in part, for such time as may be reasonable; provided, however, that (i) such causes shall not excuse payment of any amounts due or owed at the time of such occurrence or thereafter, (ii) the Party asserting any such cause shall promptly commence and diligently pursue action to remedy its inability or failure to perform hereunder, and (iii) in no event shall such causes extend or excuse performance for more than 120 days.  Any Party asserting this Section shall promptly notify the other Party of the occurrence and nature of any such cause and thereafter regularly shall inform the other Party of the progress of actions to remedy its inability or failure to perform hereunder.

(Add a dispute resolution provision here)

IN WITNESS WHEREOF, the Parties hereto have caused this Spectrum Management Agreement to be duly executed as of the date first above written.






“Licensee”






IAT COMMUNICATIONS, INC.






By
Glenn W. Ishihara, President
.”Lessee”
________________________________






By
____________________________

NTCH-IDAHO Inc. 

--------------------------------------------------

By ________________________________

LIST OF  EXHIBITS:

G) SPECTRUM RULES AND REGULATIONS

H) LIST OF IAT COMMUNCATION INC. LICENSES

I) ALLOCATION OF IAT COMMUNICATION LICENSED FREQUENCIES

J) PCS MASTER SITE AGREEMENT

K) TERMS AND CONDITIONS FOR SITE LEASING REQUIREMENTS

L) PROJECT AND TRANSACTION CLOSING SCHEDULE
M) LIST OF SITES FROM WHICH LESSEE WILL LEASE AT LEAST 30 SITES
EXHIBIT A – SPECTRUM RULES AND REGULATIONS

Exhibit B
IAT COMMUNICATIONS, INC.LICENSES

 

	
	
	
	
	2002
	Mhz POPs
	
	FCC ULS

	 
	
	BTA #
	Mhz
	Kagan Pops
	"MegaPops"
	FCC LICENSEE
	CALL SIGN

	
	
	
	
	
	
	
	

	 
	
	
	
	
	

	POCATELLO
	ID
	353
	15
	101,422 
	       1,521,323 
	 IAT COMM.INC 
	WPOJ768

	IDAHO FALLS
	ID
	202
	15
	225,008 
	       3,375,124 
	 IAT COMM.INC 
	WPWL298

	TWIN FALLS
	ID
	451
	15
	166,164 
	       2,492,466 
	 IAT COMM.INC 
	WPWL299

	SUBTOTAL
	 
	 
	 
	          492,594 
	       7,388,913 
	 
	 



EXHIBIT C

 ALLOCATION OF IAT COMMUNICATIONS, INC. LICENSED FREQUENCIES .
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	Lowest
	Highest
	Center
	Mhz

	
	
	
	
	End
	End
	Freq
	

	TRANSMIT
	
	
	
	
	
	

	
	
	
	1982.5
	 is lower edge of C-1 Block
	

	CDMA Guard Band
	 
	1982.5
	1983.125
	 
	0.625

	Channel 1075
	 
	 
	1983.125
	1984.375
	1983.75
	1.25

	Channel 1100
	 
	 
	1984.375
	1985.625
	1985
	1.25

	Channel 1125
	 
	 
	1985.625
	1986.875
	1986.25
	1.25

	Channel 1150
	 
	 
	1986.875
	1988.125
	1987.5
	1.25

	Channel 1175
	 
	 
	1988.125
	1989.375
	1988.75
	1.25

	CDMA Guard Band
	 
	1989.375
	1990
	 
	0.625

	
	
	
	1990
	is upper edge of C-1 Block
	

	
	
	
	
	
	
	
	7.5000

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	RECEIVE
	
	
	1902.5
	 is lower edge of C-1 Block
	

	CDMA Guard Band
	 
	1902.5
	1903.125
	 
	0.6250

	Channel 1075
	 
	 
	1903.125
	1904.375
	1903.75
	1.2500

	Channel 1100
	 
	 
	1904.375
	1905.625
	1905
	1.2500

	Channel 1125
	 
	 
	1905.625
	1906.875
	1906.25
	1.2500

	Channel 1150
	 
	 
	1906.875
	1908.125
	1907.5
	1.2500

	Channel 1175
	 
	 
	1908.125
	1909.375
	1908.75
	1.2500

	CDMA Guard Band
	 
	1909.375
	1910
	 
	0.6250

	
	
	
	1910
	is upper edge of C-1 Block
	

	
	
	
	
	
	
	
	7.5000

	
	
	
	
	
	
	
	

	 
	AVAILABLE
	 
	
	
	
	

	 
	CLEARTALK USE - CHANNEL 1175 IS PRIMARY, 1150 IS F2
	


EXHIBIT D – MASTER PCS SITE AGREEMENT

EXHIBIT E – TERMS AND CONDITIONS FOR SITE LEASING REQUIREMENTS

EXHIBIT F – PROJECT AND TRANSACTION CLOSING SCHEDULE 

